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American
Law Institute: “ALI"
PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS: ALl “ALI Principles”
3
4
13
5
1
2 3 4
5

14



14



director legal obligation

duty of care duty of loyalty !

1 ALI Principles, Introductory Notecto Pt , Vol.1, at 137. American Bar Association (“*ABA”), Corporate Director's
Guidebook, 49 Bus. Law. 1243, 1252 (1994) Cox et al., at 180
2 ALI Principles, Introductory Notecto Pt , Vol 1, at 137. fiduciary duty

ALI Principles,
Introductory Noteato Pt , Vol.1, at 199
ALI duty of loyalty
duty of fair dealing id. at 199~200
% ALI Principles§ 7.18(a)
(punitive damages) (ALI Principles§ 7.18

Reporter’sNote 1, Vol.2, at 233. MBCAS8 2.02 Official Comment i, at 2-18)



ratification
266 5 6

indemnification

1970

1980

rule
rule

rule*

13

Directors’ and Officers’ Liability Insurance, =~ D&O

D&O

D&O

American Law Institute, “ALI”

D&0O
D&O

business judgment



negligence

ALl

7 officer

the direction of a board of directors

monitoring mode

® Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985)
6

¥ 6 7 9

9% 6 97
1994
38 34 (1992)
59 2 (1995)
7 officer
100 11 2002

by or under

12 (1982)
(1987)

14

8 Delaware General Corporation Law (“DGCL")§ 141(a), California General Corporation Law ( “CAGCL")§ 300(a),

New Y ork Business Corporation Law (“NYBCL")§ 701

® American Bar Association (“ABA”), Corporate Director's Guidebook, 33 Bus. Law. 1591, 1606-11 (1978)

Corporate Director's Guidebook Third Edition, 56 Bus. Law. 1571 (2001)

The Business Roundtable, The Role

and Composition of the Board of Directors of the Large Publicly Owned Corporation, 33 Bus. Law. 2083, 2093-2102
(1978) Principles of Corporate Governance (2002), http://www.brtable.org/pdf/704.pdf

-0-



CEO CO0 CFO

10

CEO

CEO

11

12

Delaware General Corporation Law, “DGCL"

ALl
ALI Principles§ 3.01 Comment a & b, Vol.1, a 83
A 121
1
10 ALI Principles§ § 3.02, 3.01, 1.30, 1.27, & Comment c to ALI Principles§ 3.01, Vol.1, at 83~4

n ( 6) 99 6 12~20

1629 27 1630 18  (2002)
The Sarbanes-Oxley Act of 2002

NYSE NASDAQ
()CH) 1639 19 1640 37 1641 88 (2002)
12 500 58 50
http://www.state.de.us/corp/default.shtml (Updated: 27-Oct-04)

-10-



California General Corporation Law, “CAGCL” New York Business
Corporation Law, “NYBCL"
American Bar Association, “ABA”

MODEL BUSINESS CORPORATION ACT, “MBCA”

B ALl

13 90

-11-



14

15
16
voidable
director and/or officer
void
17

18

19

Smith v. Brown-Borhek Co.%°
Brown-Borhek 80
63

rule

14

Fletcher Cyc Corpg § 750, 751 (1992)
5 In re Santa Fe Pac. Corp., 1995 Del.
Ch. LEXIS 70, at 22
' Douglas M. Branson, CORPORATE GOVERNANCES 6.16, at 298 (Michie Co. 1993)
Y Kerbsv. California Eastern Airways, Inc., 90 A.2d 652, 656 (Del. 1952)
Aronoff v. Albanese, 446
N.Y.S.2d 368, 370 (N.Y. App. Div. 1982)
18 Kanev. Klos, 314 P.2d 672, 676 (Wash. 1957), Atlas Coal Co. v. Jones, 61 N.W.2d 663, 672 (lowa 1953)
1° Branson, supra note 16, at 300
20 200 A.2d 398 (Pa. 1964)

-12-



In Re Wheelabrator Technologies, Inc. Shareholders Litigation®*

Smith v. Van Gorkom??

23

24

2 663 A.2d 1194, 1196 (Del. Ch. 1995)

2 488 A.2d 858 (Del. 1985). 276
= id. at 889

2 id. at 890, 663 A.2d 1194, at 1200

-13-



25

26
27

28

29

1939

New York Dock Co. v. McCollum %
% 37
1989 99 7 145 (1982)
77 1984
600 11 1972
259

45 1 43 2000

% Jesse v. Four Wheel Drive Auto Company, 189 N.W. 276 (Wis. 1922)

Griessev. Lang, 175 N.E. 222 (Ohio
Ct. App. 1931)

Figge v. Bergenthal, 109 N.W. 581 (Wis. 1906)
Solimine
v. Hollander, 19 A.2d 344 (N.J. Ch. 1941) 33
% Restatement, Second, Agency§ 439(c). Comment on Clause (c) (1958)
% Restatement, Second, Agency§ 438, comment k (1958)

% Joseph F. Johnston, Jr., Corporate Indemnification and Liability Insurance for Directors and Officers, 33 Bus. Law.
1993, 1994 (1978)

% 16 N.Y.S.2d 844(N.Y. Sup. 1939)

-14-



declaratory judgment®

Washington McCollum
% McCollum
Solimine v. Hollander®
McCollum
#1941
1943
35
1969 MBCA
non-exclusivity 36
1980 MBCA MBCA 2
31 ( )
%2 George T. Washington, Litigation Expenses of Corporate Directors in Stockholders’ Suits, 40 Colum. L. Rev. 431,
431-32 (1940)

3 19 A.2d 344 (N.J. Ch. 1941)

3 Joseph W. Bishop, Jr. New Cure for an Old Ailment: Insurance Against Directors and Officers Liability, 20 Bus.
Law. 92, 97 (1966)

% Johnston, supra note29, 1995~96. Bishop supra note 34 at 97

% Orvel Sebring, Recent Legislative Changes in the Law of Indemnification of Directors, Officers and Others, 23 Bus.
Law. 95, 111~13 (1967). S. Samuel Arsht and Walter K. Stapleton, Delaware New General Corporation law:
Substantive Changes, 23 Bus Law. 75, 77~80 (1967)

-15-



¥ MBCA

(misconduct)
(due
care)
3
38
1980
2
MBCA
39 40
4 duty of
" MBCA DGCL (non-exclusivity)
(exclusivity)
DGCL MBCA

MBCAS§ 8.51(d)(1)

% 36 Bus. Law. 99, 102 (1980), 34 Bus. Law. 1595 (1979)
* MBCAS 8.50(4), DGCL§ 145(e)

Security Am. Corp. v.Walsh, Case, Cole, Brown & Burke, 1985 U.S. Dist. Lexis23482, at 10
0 MBCAS § 8.51(a),8.56, DGCL§ 145(a), CAGCLE 317(b), NYBCL§ 722(a), ALI Principles§ 7.20(a)(1)
“ MBCAS§ § 851(d)(1), 8.54(a)(3), DGCL§ 145(b), CAGCL§ 317(c)(d), NYBCL§ 722(c), ALI Principles§

7.20(b)(1)(D).(c)(2).

ALI

-16-



fair dealing 42

MBCA DGCL CAGCL NYBCL

43

due care

MBCA

DGCL

CAGCL

NYBCL

ALI

e.g. MBCAS 8.51(a) MBCA § 8.54(a)(3)

CAGCLS 317(c)(2)

52 53

a2 (duty of fair dealing) MBCA

Principles§ § 2.02(b)(5)(A), 8.51(d)(2) ALl
ALI Principles§ 7.20(c)(2)

ALI Principles§ 7.20 Comment h(6), Vol.2, at 275  NYBCL
§ 721 DGCL
50

“ MBCAS 8.51(a)(1), DGCL§ 145(a)(b), CAGCLS 317(b)(c), NYBCLS (a)(c)
“ ALI Principles§ 4.01(a) MBCAS§ 8.30(a)(b), CAGCL§ 309(s). NYBCL§ 717(a)

NYBCL§ 722(a)

-17-

ALI




public policy

policy,
MBCA

DGCL

% MBCAS 8.51 Official Comment, at 8-317~18.

‘6 MBCAS 851(d)(1)  § 851(a)

§ 8.51(d)(2)

Comment, at 8-349
" MBCAS§ 2.02(b)(5)
% CAGCL MBCA
§ 204(a)(11)
(intentional misconduct)

§ 2.02(b)(4)

()

NYBCL
§ 721
ALl (A) (culpable)
()
o DGCL§ 145(b)
§ 145(a)
§ 145(b)

45

46 ( A)

47

49

§ 851(a)3)( )
§ 8.51(a)
§ 8.51(d)(1)

§ 8.51(d) Official Comment, at 8-322 &8 8.54 Officia

§ 204(2)(10)

()

(culpable) ()
()

()
( )8310 ( )8316

bad faith
cause of action

(B) ©
O) )
ALI Principles§ 7.20(b)(1)(A)~(D)

E. Norman Veasey, Jess A. Finkelstein, and C. Stephen Bigler, Delaware Supports
Directors with a Three-Legged Stool of Limited Liability, Indemnification and Insurance, 42 Bus Law. 399, 406~7

(1987) Balotti and Finkelstein,§8 4.12, at 4-300~01

§ 145(f)

-18-



MBCA

51 52

55

56

Non-exclusivity Indemnification Provision

57

58

§ 145(f) DGCLS§
145 id§ 4.16, at 4-321.
65 Waltuch
* Balotti and Finkelstein,§ 4.12, at 4-300. (DGCL§ 102(b)(7))
gross negligence

(64 )
*! Florida, Maine, Maryland, Michigan, Missouri, Nevada, Tennessee, Texas, Wyoming
Arizona, California, Colorado, Nevada, New York, Oregon 6
§ 7.20 Reporter’sNote 2, Vol.2, at 279

52 |ndiana, Maine, Maryland, Minnesota, North Dakota, Oregon, Wyoming Maine, Maryland, Oregon 3
ibid.
%% |ndiana, Maine, Massachusetts, Minnesota, North Dakota, Vermont, Wyoming District of Columbia ibid.

% MBCAS§ 8.51(d) Official Comment, at 8-321, ALI Principles§ 7.20 Reporter's Note 2, Vol.2, a 273. Arnold v.
Society for Sav. Bancorp, 678 A.2d 533, 540 n.18(Del. 1996) Balotti and Finkelstein,§ 4.19, at 4-359
* MBCAS§ 8.51(d) Official Comment, at 8-321~22.

56 60
57 49
%8 Bishop

-19-



Non-exclusivity Indemnification Provision

by-law
1967

59

60

Bishop

61

62

DGCLS 145(h)
§ 145(f) &

64

Waltuch v. Conticommodity Services, Inc®

Bishop, supra note 34, at 102

% DGCLS§ 145(f), NYBCL§ 721, CAGCL§ 317(qg).

0 Joseph W. Bishop, Jr. Sitting Ducks and Decoy Ducks: New trends in the Indemnification of Corporate Directors and
Officers, 77 Yae L.J. 1078, at 1085 (1968), William. L. Cary, Federalism and Corporate Law: Reflections Upon
Delaware, 83 YaleL. J. 663, 686 (1974).

DGCL§ 145(f) (9 D&O
243 1 21~23
1971 1984
8 CAGCL § 317(g) § 204(a)(11) NYBCL§ 721
bad faith

(cause of action)

ALI Principles§ 7.20(e) § 7.20(b)

62 ALI exclusive, 8
42 District of Columbia ALI Principles§ 7.20 Reporter's Note 3,
Vol.2, a 279 14
id at 270

& 49

8 s S Arsht, Indemnification Under Section 145 of Delaware General Corporation Law, 3 Del. J. Corp. L. 176,
176~7(1978) (Arsht 1967 ). Arsht and Stapleton, supra note 36, at 80.
Sebring, supra note 36, at 105 (1967). Ballotter and Finkelstein,§ 4.16, at 4-321. Veasey, Finkelstein and Bigler,
supra note 49, at 414~15 (Veasey )

& 88 F.3d 87 (2d Cir. 1996) a1

-20-



Mayer v. Executive Telecard, Ltd. 66

Waltuch &
DGCL§ 145(a)
§ 145(f)
§ 145(f) § 145(a)
68 § 145(f)
8
145 corporate power &
§ 145(a), (b)
§ 145(g)
70
§ 145(f) Waltuch

71 ( )

MBCA
Exclusivity Indemnification Provision’
6 705 A.2d 220 (Del. Ch. 1997) Waltuch
&7 vice president
DGCLS§ 145
68
§ 145(c)

6 88 F.3d 87, at 93

™ id. at 93& 95

™ Veasey, Finkelstein and Bigler, supra note 49, at 415.
2 MBCA§ 859

-21-



73

74

MBCA ALl plea bargaining

75 76

7

duty of fair dealing

78

79

" James H. F, Jr. and Larry P. Scriggins, Protecting Directors and Officers from Liability — The Influence of the Model
Business Corporation Act, 56 Bus. Law. 3, 33 (2000)

™ MBCAS § 852, 856, AL| Principles§ 7.20(a)(3)(A) DGCL§
145(c), CAGCL§ 317(d) NYGCL§
723(a) 1986 wholly successful

% e.g. Merritt-Chapman & Scott Corp. v. Wolfson, 321 A2d 138 (Del. 1974)

® MBCA§ 8.520fficial Comment, at 8-330~31, Comment g to ALI Principles§ 7.20, Vol.2, at 268.

MBCAS
8.520fficial Comment, at 8-331
" MBCA§ 8.58(a), ALI Principles§ 7.20(a)(1)(B).
DGCLS§ 145(f) Citadel Holding Corp. v. Roven, 603 A.2d 818, 823 (Del. 1992)

§ 145(e)
CAGCLS 317(g), NYBCLE 721
Advanced Mining Sys., Inc. v. Fricke., 623 A.2d 82, 83 (Ddl. Ch. 1992)
DGCLS§ 145

8 Comment g (2) to ALI Principles§ 7.20, Vol.2, at 269~70
™ Advanced Mining Sys., Inc. v. Fricke, 623 A.2d 82 (Del. Ch. 1992)

-22-



Entity

8l

82

83

85

% MBCAS§ 8.53(a), DGCL§ 145(e), CAGCLS 317(f), N.Y.BCL§ 723(b)(2)(C), ALI Principles§ 7.20(a)(2).
by direct payment
by reimbursement MBCAS§ 8.53 Official Comment, at
8-337
8 Ridder v. Cityfed Fin. Corp, 47 F.3d 85, 87 (3d Cir. 1995)

% MBCAS§ 8.53 Official Comment, at 8-337
8 MBCA (MBCAS 8.55)
§ 8.53(c) DGCL, CAGCL, NYBCL, ALI
MBCA Comment fto ALI

Principles§ 7.20, Vol.2, at 268
8 MBCA§ 8.53 Official Comment, at 8-338. Comment f to ALI Principles§ 7.20, Vol.2, at 268
% MBCAS 8.53(b). DGCL, CAGCL, ALl

Veasey, Finkelstein and Bigler, supra note 49, at 411 DGCLS§ 145

Advanced Mining Sys. Inc. v. Fricke,
supra note 79, at 84 DGCLS§ 145

Fidelity Fed. Sav. &
Loan Assn v. Felicetti, 830 F. Supp. 262, 267~68(E.D. Pa. 1993), In Re Central Banking Sys., Inc., 1993 Del. Ch.

-23-



ALl

86

87

88

89

©  MBCA
91
()
LEXIS 235. Block et al., at 1906
8 Comment fto ALI Principles§ 7.20, Vol.2, at 268.
8 MBCAS§ 8.53 Official Comment, at 8-340
% MBCAS 8.54(a)(1)(2), (b), CAGCL§ 317(a)(d), NYBCL§ 724(c), ALI Principles§ 7.20(c)(1). DGCL

Davis & Cox v. Summa Corp., 751 F.2d 1507 (9th Cir, 1985), Mayer v. Executive Telecard, 705 A.2d 220, 222 (Ddl.
Ch. 1997)
8 42
0 ALI Principles§ 7.20(c)(2), MBCAS§ 8.54(a)(3)( ), DGCLS§ 145(b).

ALI 41
. MBCAS 8.54(a)(3)( )

NYBCLS 724(c) ALl
Principles, DGCL, CAGCL

-24-



92

93

% MBCA

95

% disinterested director 7

98

2 MBCA

Changes in the Model Business Corporation Act - Amendments Pertaining to Indemnification and
Advance for Expenses, 49 Bus. Law. 741, 743 (1994)
% MBCAS 8.54 Official Comment, at 8-349~50.
% id. at 8-350 & 8-357. Balotti and Finkelstein,§ 4.12, at 4-300. Yiannatsis v. Stephanis, 653 A.2d 275, 281 (Del.
1995)

% g 8.54 Official Comment, at 8-350.
8 8.54 Official Comment, at 8-351
Block et al., at 1888

Block et al., at 1869
9 MBCAS 8.50(3)

DGCLS 145(d), CAGCL
§ 317(e), NYBCLS 723(b)
% MBCA (special legal counsel)

MBCAS§ 8.55 Official Comment, at 8-360

-25-



9

100

1t MBCA

102

D&O
103
104
D&O
105
106
D&O 1950 D&O
107 60
% MBCA§ 8.55 DGCL§ 145(d), CAGCL§ 317(e), NYBCLS 723(h).
MBCA8.55(c), (b)(2)( )
§ 8.55 Official Comment, at 8-359
10 MBCAS§ 8.55 Official Comment, at 8-359.
101 ALI Principles§ 7.20(d), NYBCL§ 725(c) D&O §
726(d)
102 MBCA § 16.21
1999 53 Bus. Law. 816 (1998), 54 Bus. Law. 1229(1999) DGCL, CAGCL
108 ALI Principles§ 7.20(a)(4)

(e.g. MBCAS§ 8.57, DGCLS§ 145(g)). Bishop, supra
note 60, at 1086, n29 DGCL§ 145(g)

%4 MBCAS§ 857, DGCL§ 145(g), CAGCLS§ 317(i), NYBCL§ 726, ALI Principles§ 7.20(a)(4)

105 AL 1 ALI Principles§ 7.20 Reporter’s Note 4, Vol.2, at
279

106 Joseph F. Johnston, Jr. Corporate Indemnification and Liability Insurance for Directors and Officers, 33 Bus. Law.
1993, 2016 (1978)

107 Reberta Romano, Corporate Governance in the Aftermath of the Insurance Crisis, 39 Emory L. J. 1155, 1157 (1990)

-26-



D &O 108

1967
109 80
D&O 110

111 D &O
Part

Part

112

90 10

113

D&O

108 Note, Liability Insurance for Corporate Executives, 80 Harv. L. Rev. 648, 648 (1967)
1% MBCA at 8-369H
§ 857

110 Romano, supra note 107, at 1157~58, John C. Coffee Jr., Litigation and Corporate Governance: An Essay on
Seering Between Scylla and Charyhdis, 52 Geo. Wash. L. Rev. 789, 805 (1984)

1 Arsht, supra note 64, at 180~81.
112

Note, supra
note 108, at 666
13 Note, supra note 108, at 650

-27-



115

116

D&O

120

D&O
Bishop 60 D&0O

Bishop

122

14 v easey, Finkelstein and Bigler, supra note 49, at 419

115 Bishop, supra note34, at 108 & n 65

116 MBCA§ 857, DGCL§ 145(q),
7 NYBCL§ 726(b)(1)(2)

12! Bishop, supra note34, at 105~114, Bishop, supra note 60, at 1091, 1093~94, 95.

122

(co-insurance)
118 Johnston, supra note 106, at 2024, Arsht, supra note 64, at 180
119 Johnston, supra note 106, at 2017~21(1978)
120 Arsht, supra note 64, at 180

n.40

114

109

NYBCL

121

Bishop

-28-

§ 726(2)(3)

117

118

119

Part

D&O

(retention)

Coffee, supra note 110, at 805,

de minimis non curat lex



123

124

D&O
125 D &O

126

D&O 1960

wrongdoing

127

strict tort liability

standard of care

D&O

D&O

Bishop, supra note 60, at 1094
123 Bishop, supra note 60, at 1093~94
124 NYBCL§ 726(e) § 727(6)  N.Y. 1969 D&O

Johnston, supra note 106, at 2005
15 Coffee, supra note 110, at 805, n.40
126 2 deductible or retention

coinsurance, 5
Note, supra note 108, at 651

27 Note, supra note 108, at 654

-29-



128

D&O
D&O

129

128 |pid.
129 id. at 667

-30-



Business Judgment Rule

special litigation committee

131

§ 4.01 (c) (1)~(3)

1983

MBCA
ALI§ 4.01(c)
130
1) 126 127 1
1) 114 2 79 5 36 1983
- 16 -89 1994

131

ALI

%2 Comment ato ALI Principles§ 4.01(c), Vol.1, at 173. Branson, supra notel6, at 328

good formulation
133 MBCAS§ 8.31(a)(2)(1998 ). MBCA

1998

ALI§ 4.01(c)

133

130

ALl
ALl

132

in good faith

Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984)

§ 831

Zapata Corp. v. Maldonado, 430 A.2d 779, 788~89 (Ddl. 1981) 2

presumption

@

Official Comment, at 8-199~200

-31-

@

186~189

MBCAS 831



(1) 134

2 reasonablly
(3) rationally
knowingly
135
136
ALl
assumption
§ 4.01(d)
safe harbor 187
()
in the honest
belief presumption ()
138
ALl assumption presumption 139
134 165
135 Comment b to ALI Principles§ 4.01(c), Vol.1, at 174 & Comment d to ALI Principles§ 4.01(a) first paragraph,
Vol.1, a 149~50. ALl
Principles§ 2.01

136 Comment c to ALI Principles§ 4.01(c), Vol.1, at 174

omission id, at 175~76 Aronsonv. Lewis,
supra notel3l, at 813

137 Comment ato ALI Principles§ 4.01(c), Vol.1, at 173

%8 Aronson v. Lewis, supra notel3l, at 812. Cuker v. Mikalauskas, 692 A.2d 1042
(Pa.1997) ALI Principles§ 4.01(c)

189 ALl Branson, supra notels6, at
365~71 ALI

Comment g to ALI Principles§ 4.01, Vol.1, at 144
presumption R. Franklin Balotti and James J.

-32-



ALI§ 4.01(a)

140

ALl @A)

rationally reasonablly

141 142

1“3 AL Eisenberg

Selheimer, v. Manganese Corporation of America®*

145

Hanks, Jr. Regjudging Business Judgment Rule, 48 Bu. Law 1337, 1353 (1993)

Y0 ALI Principles§ § 4.01(d), 7.18(b)
141 «rational”  “reasonable”
ALl Comment d to ALI Principles§ 4.01, Vol.1, at 142 MBCA
146 William T.Allen, Jack B. Jacobs and Leo E. Strine, Jr., Realigning the Sandard
of Review of Director Due Care with Delaware Public Policy: A Critique of Van Gorkom and Its Progeny As A
Sandard of Review Problem, 96 Nw. U. L. Rev. 449, 452 n13 (2002) “rational”  “reasonable”
“rational”
“reasonable”

1“2 MBCAS 8.31 Official Comment, at 8-199
13 Rabkin v. Philip A. Hunt Chemical Corp., 547 A.2d 963, 970 (Del.Ch. 1986)

(without the bounds of reason)
95
144 423 Pa, 563 (1966) 216
15 Melvin A. Eisenberg , The Divergence of Standard of Conduct and Sandard of Review in Corporate Law, 62
Fordham L. Rev. 437, 443 (1993)

-33-



146

3
147
148
149
150
Eisenberg
151
152
146 Cramer v. General Tel. & Electronics Corp., 582 F.2d 259(3d Cir. 1978)
ALI Principles§ 4.01(c)(3) MBCAS

8.34(8)(2) (A) *“reasonable’

MBCA§ 8.31 Official Comment, at
8-201~202 Sam Wong & Son, Inc. v. New York Mercantile Exchange, 735 F.2d
653, 678 n32 (2d Cir 1984)

147 ALl Principles, Intorductory Noteato Pt.  , Vol 1, at135
148 299

1% Branson, supra notel6, at 371

150 MBCA§ 8.31 Official Comment, at 8-191 & 8-193

51 Ejsenberg, supra notel45, at 440 Eisenberg morality of aspiration
id. at 463~64
152
LBO Comment eto ALI Principles

-34-



153

154

155

156

157

structural bias™®

§ 4.01, Vol.1, at 143, MBCAS 8.31 Official Comment, at 8-198, Branson, supra notel6, at 376~77

153 Comment b to ALI Principles§ 4.01(c), Vol.1, at 173~74

1% ALl Principles, Pt.  Chap.1, Introductory Note, Vol.2, at 4~5.  Ferrell, Note: A Hybrid Approach: Integrating the
Delaware and the ALI Approaches to Shareholder Derivative Litigation, 60 Ohio St. L.J. 241, 243~45 (1999)

155 ALl Principles, Pt.  Chap.1, Intorductory Note, Vol.2, at 6
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e.g. Miller v. Register & Tribune Syndicate, Inc., 336 N.W.2d
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Federalism and the Corporation: The Desirable Limit on State Competition in Corporate Law, 105 Harv. L. Rev.
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31 DGCLE 102(b)(7), NYBCL§ 402(b), MBCAS 2.02(b)(4). ALI
Comment i to ALI Principles§ 7.19, Vol.2, a 252
CAGCLE 204 (a) (10)

Smith v. Van Gorkom
%12 MBCAS 2.02(b) (4)
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314 ( ) 315

() willful misconduct
recklessness 36
a conscious disregard
of or indifference to the consequences of a risky act gross negligence

317

1986  Smith v. Van Gorkom

self-executing

Statute

318

319

33 Indiana, Florida, Maine, Missouri, Ohio, Wisconsin (Hanks supra note 274, at 1216).

%14 |nd. Code.§ 23-1-35-1(€) (Burns Ann. 2001).
315

Ind. Code § 23-1-35-1(a)
316 ALI () willful misconduct
Note (by Paul F. Banta), The Indian Business Corporation Law: “ Reckless” Statute or New
Sandard? 1987 Colum. Bus. L. Rev 233, 245 (1987)
37 Ind. Code§ 23-1-35-1 Indiana Comment (€) (Burns Ann. 2001)  Keeton et al., supra note 301, at 212
(ordinary inadvertence or inattention)
conscious indifference to the consequences recklessness

%8 Hanks supra note274, at 1217. Florida Fla. Stat. § 607.0831

ORC Ann. 1701.59(D)
%1% Hanks supra note274, at 1217.
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320

80

D&O
321
()
()
(A) 10 (B) 12
322
willful misconduct knowing
323
324
Sandberg v. Virginia Bankshares, Inc.,*®
326 327
320 id. at 1233, 1234 n 68 (Wisconsin )
1 id. at 1232
%2 \/a. Code Ann.§ 13.1-692.1 (2002)
2 Va. Code Ann.§ 13.1-692.1B. 325 Sandberg v. Virginia Bankshares, 979 F.2d 332 (4th
Cir. 1992)

34 Va. Code Ann.§ 13.1-692.1A,B

25 891 F.2d 1112, 1125 (4th Cir. 1989)

6 va Code Ann.§ 8.01-581.15

32 Etheridge v. Medical Center Hospitals, 376 S.E.2d 525, 529 (Va.Sup. 1989)

-68-



328

329

Allen et al 0 DGCLS8 102(b)(7) affirmative

defense
plead

331 332

8 MBCA 1998 § 8.31(a) (1)
§831@@)( )~( )

MBCA
8 8.310fficia Comment, at 8-197
329 Rothenberg v. Santa Fe Pacific Corp, 18 Del. J. Corp. L. 743, 751~53(Del. Ch. 1993)
affirmative defense
(BLACKSLAW DICTIONARY) Boeing co., v. Shrontz,
18 Del JCorp L 225, 233~34 (Del. Ch. 1993) affirmative defense Cook v.
Qolig, 1997 Del. Ch. Lexis 92, at 40 nn.86,87 affirmative defense Emerald Partnersv. Berlin, 726 A.2d
1215, 1223~24 (Del. 1999)
30 gupranotel4l, at 463~64. ALl 456

%1 | ee, supra note 252, at 275

ALl ALl
Comment ato ALI Principles§ 7.19, Val.2,

at 240

Comment d to ALI Principles§ 7.19, Vol.2, at 242~44
332 Teachers Retirement System v. Welch, 664 N.Y.S.2d 38, 39~40 (N.Y. Sup. 1997)
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Arnold v. Society For Sav. Bancorp

334

335

336

337

338

33 678 A.2d 533, 541 (Del. 1996)( “Arnold ).
Hancock Capital Growth Management, Inc., v. Aris Corporation, 1990 Del. Ch. LEXIS 130, at 6

329
334 effective remedies
axiomatic
at 542 & n20
335
105 5 623 648 (1989)
115 91 1980
25 3 1 1982
23 3 15 1988
L~Q) 102 3 423 102 5 88l 1985

3% | ee supra note 252, at 276~77

337
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339

insolvency3®

misconduct, negligence

341 342

Fletcher Cyc Corp§ 1175, 18B Am Jur 2d CORPORATIONS § 1842
3% Fletcher Cyc Corp§ 1193 (
). 18B Am Jur 2d CORPORATIONS § 1842.
Allenv. Cochran, 160 La. 425 (La.Sup. 1926)

Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182~84 (Del. 1986)
339 ( 335) 649
390 insolvency insolvency in the bankruptcy sense: MBCAS 6.40(c)(2), 11 U.S.C.§ 101(32)(A)
insolvency in the equity sense: MBCAS§ 6.40(c)(1) 2
Brandt v. Hicks, Muse & Co., infra note357, at 302
119 Wood v. Dummer, 30 F. Cas. 435 (C.C.D. Me. 1824) trust

fund doctrine
insolvent
Norwood P. Beveridge, Jr., Does A
Corporation's Board of Directors Owe A Fiduciary Duty to Its Creditors? 25 St. Mary's L. J. 589, 595 & 616~18
(1994) ( 335) 657~59 ( 33%)25 3 3 6~7

%2 Fletcher Cyc Corp§ 1182

( 33115 104 Marshall v. F. & M. Savings Bank, 85 Va 676 (Va Sup. 1889)

Fletcher
Cyc Corp§ 1184

Appleton v. American Madlting Co., 65 N.J. Eq. 375 (1903)
, Davisv. Woolf, 147 F.2d 629, 633 (4th Cir.1945)
, New York Credit Men's Adjustment Bureau, Inc. v. Weiss, 110
N.E.2d 397, 398 (N.Y. 1953)
, Harff v. Kerkorian, 324 A.2d 215, 222

(Del. Ch. 1974)
, Clarkson Co. v. Shaheen, 660 F.2d

-71-



343

misfeasance nonfeasance

345

Fletcher Cyc Corp creditor’s bill

a chose in action

equitable asset 6
B 347
C
receiver trustee
506, 512 (2d Cir. 1981) New York Credit Men's Adjustment Bureau

3 Fletcher Cyc Corp§ 1181.  seeaso, In Re STN Enterprises, 779 F.2d 901, 904~05 (2d Cir.1985)

34 «nonfeasance’ “misfeasance”

Fletcher Cyc Corp8 1181, at 420
¥5 Fletcher Cyc Corp§ 1175, at 405. (335650

3% Fletcher Cyc Corp§ 1180, at 412~13,§ 1182, at 424, § 1183, at 427

18B Am Jur
2d CORPORATIONS § 1843
il DGCL§ 174 § 173 § 160

CAGCLE 316(a) § § 500 to 503, 166

§ 316(c), § 506(b) NYGCLS 719(a) § 510
§ 513
§ 714
NYGCL§ 720(a)(1)(A)
receiver trustee in bankruptcy
judgment creditor § 626
§ 720(b) MBCA
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349

350

Francis v. United Jersey Bank®*

ceding companies implied trust

352

348 Receiver
Fletcher Cyc Corp§ 1177
Pepper v. Litton, 308 U.S. 295, 307 (U.S. 1939)

Francisv. United Jersey Bank,
432 A.2d 814 (N.J.Sup. 1981) (see infra note351), Brandt v. Hicks, Muse & Co. (In re Healthco Int'l, Inc.), 208 B.R.
288, 300 (U.S.Bankr. Mas., 1997)

349

Fletcher Cyc Corp§ 1176 &8 1277
e.g. Gochenour v. George & Francis Ball Foundation, 35 F.
Supp. 508 (U.S. Dist. 1940), affd 117 F.2d 259, cert den 313 U.S. 566

Fletcher Cyc Corp8 1180, at 414
%0 e g. Beveridge, supra note341, at 621
31 432 A.2d 814 (N.J.Sup. 1981) (see also supra note 267)
%2 id. at 824~25
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353

Resolution Trust Corp. (RTC) v. Vanderweele®* RTC
SLA

RTC

355

356

Brandt v. Hicks, Muse & Co. (In re Healthco Int', Inc.)*’

Healthco LBO 358

LBO

DGCLS 102(b)(7)

359

358 419 Coffee

34 g33 F. Supp. 1383 (U.S.Dist.Ind. 1993)
%5 12 U.S.C.S.§ 1821(k) of Financial Institution Reform, Recovery and Enforcement Act (FIRREA)

%7 208 B.R. 288 (U.S.Bankr.Mass. 1997)
8 | BO

id. at 302
39 jd. at 308~309

-74-



360

Pereira v. Cogan®* Chap 7

§ 102(b)(7)

economic risk

360 336 Lee
%1 294 B.R. 449 (U.S.Bnkr .N.Y. 2003)
%2 id. at 533~34.

Chap 11

Trace

Trace

362

estoppel

%3 Pereira

364

365

Pereirav. Cogan, 2001 U.S.Dist.LEXIS 2461 (“Pereira "), at 29~38

In re Ben Franklin Retail Store, 225 BR 646 (U.S.Bnkr.111.1998), In re Ben Franklin

Retail Store, 2000 U.S. Dist. LEXIS 276

33 Clarkson Co. v. Shaheen, 660 F.2d 506, 512 n5 (2d Cir.1981)
364

(Del. Ch.1923

Pereira

Morris v. American Public Utilities Co., 122 A. 696

365 DGCL§& 102(b)(7)
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366

367

A
C
368
369

In re Xonics, Inc.3" Xonics

366 319

%7 e.g. Stephen L. Schwarz, Rethinking a Corporation's Obligations to Creditors, 17 Cardozo L. Rev. 647, 667~70

(1996)

38 Gregory Varallo and Jesse A Finkelstein, Fiduciary Obligations of Directors of the Financially Troubled Company,
48 Bus. Law. 239, 254 (1992). Stephen R. McDonnell, Geyer v. Ingersoll Publications Co.: Insolvency Shifts
Directors Burden from Shareholdersto Creditors, 19 Del. J. Corp. L. 177, 205~207 (1994)

%9 McDonnell, supra note368, at 208~10. Varallo and Finkelstein, supra note 368, at 255

3710 99 B.R. 870, (U.S.Bankr.Il1.,1989)
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Committee of the Creditors
CEO CEO

Chap 11
CEO

New York Credit Men's Adjustment Bureau, Inc. v. Weiss®™

Chap 11

73
60 52 20

waste and dissipate

372

371 110 N.E.2d 397 (N.Y. 1953)
372 N.Y. General Corporation Law§ 60(2) ( NYBCLS§ 720(a)(1) )
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waste
" waste”
"trust fund doctrine”
equitable lien
ALl
AL| 374
MBCA
375
ALI 1
376 ALl

ALl

373 dissent by Desmond, J.
74 AL 1992 § 7.19 1989
John C. Coffee Jr., The Mandatory/Enabling Balancing in Corporate Law: An Essay on the Judicial Role, 89 Colum.
L. Rev. 1618, 1652(1989)
375 John C. Coffee Jr., No Exit?: Opting Out, The Contractual Theory of The Corporation, and the Special Case of
Remedies, 53 Brooklyn L. Rev. 919, 923 & n 11(1988) DGCL§ 102(b)(7) ALl
ALI Principles§ 7.19 ALl

376 Conn. Gen. Stat. § 33-636(b)(4)
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ALI§ 7.19

377

1) knowing

380

377 ALI

378 ALI
379

culpable

378

379

Comment hto ALI Principles§ 7.19, Vol.2, at 252.

%0 ALI Principles§ 7.19
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381

382 383

384

385

381 293 313 50

%2 Hanks supra note274, at 1211
383
1
R. Franklin Balotti and Mark J. Gentile, Commentary From the Bar: Elimination or Limitation of
Director Liability for Delaware Corporations, 12 Del. J. Corp. 5, 13 (1987)
34 Balotti and Finkelstein,§ 4.19, at 4-336. Note(by Hammond), supra note 286, at 555

Note(by Newcomb), supra note 252, at 438 & n154
90

GENERAL MOTORS CORPORATION  Restated Certificate Of Incorporation (As Restated and filed March 1,
2004) T2 DGCLS§ 102(b)(7)

(http://www.gm.com/company/investor_information/docs/corp_gov/gmcoi.pdf)
Certificate of Incorporation of General Electric Company § 6
(http://www.ge.com/en/commitment/governance/corporation/article_directors_process.htm)
Certificate of Incorporation of IBM 8 11 NYBCLS§ 402(b)
(http://www.ibm.com/investor/corpgovernance/pdf/certificateofincorporation. pdf)

%5 Note(by Newcomb), supra note 252, at 437
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with good faith

386

387

388

%9 Eisenberg

accountability

390

%5 Va. Code Ann.§ 13.1-690
%87 263
38 | ee, supra note 252, at 277 280. Note(by Newcomb), supra note 252, at 449

39 |ee, supra note 252, at 274
30 Melvin A. Eisenberg, The Duty of Care of Corporate Directors and Officers, 51 U. Pitt. L. Rev. 945, 971 (1990)
accountability

accountability 9 28
76
Melvin A. Eisenberg, Corporate Law and Social Norms, 99 Colum. L. Rev. 1253,
1266~70 (1999)
Ira M. Millstein and Paul W. MacAvoy, The Active Board of
Directors and Performance of the Large Publicly Traded Corporation, 98 Colum. L. Rev. 1283 (1998)

social norms
80 Smith v.
Van Gorkom

2001-1, 179
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MBCA

395

3

©

1
3

«Q

2

393

394
3

[

5

Note (by Bjerre), supra note 254, at 815
id. at 815~16 Easterbrook, supra note 256, at 542

ALI

Ind. Code§ 23-1-35-1(a) (1) 2
(©)
§ 8.30(8)(1)~(3)
Ind. Code§ 23-1-35-1 Indiana Comment (Burns Ann. 2001)
Note (by Banta), supra note 316, at 242
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ALl

ALl
ALl
ABA 39
ALI sa7 ALl
Policy Considerations
D&O
398
399
ALl
culpable
396 269
so7 West Virginia(2002 ), Puerto Rico(1995 )

%% Comment c to ALI Principles§ 7.19, Vol.2, at 240~41
9 id. at 240.
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400

rationale

culpability a0t
402
403
404
405
406
D&O
407
D&O
40 Comment cto ALI Principles§ 7.19, Vol.2, at 241
401 ;i
ibid.
402 Eisenberg, supra, notel45, at 445
403 Comment cto ALI Principles§ 7.19, Vol.2, at 241
404 ALI Principles§ 7.17 |odestar method percentage of
the recovery
Hensley v. Eckerhart, 461 U.S. 424 (U.S. 1983)
common fund
4% Coffee
Coffee,
supra note 110, at 820
“% id. at 821
407 D&O

Comment cto ALI Principles§ 7.19, Vol.2, at 241
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D&O

D&O 408

409

410

411

408 AL Princi ples§ 7.19 Reporter’s Note 5, Vol.2, at 258~59
499 Comment c to ALI Principles§ 7.19, Vol.2, at 241~42

410 id, at 242

4l Coffee, supra note 110, at 807

Coffee and Schwarz, supra note 221, at 303 & 305
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412

ALl

413

414

ALl

415

receiver Meyers v. Moody*®
Empire 5 16 500
455

42 Comment cto ALI Principles§ 7.19, Vol.2, at 242. Coffee, supra note 110, at 822.
413 Coffee, supra note 375, at 928~30.

414 Comment cto ALI Principles§ 7.19, Vol.2, at 241~42.

415 Coffee, supra note 110, at 821
415 Meyersv. Moody, 693 F.2d 1196 (5th Cir. 1982), cert denied, 104 S.Ct. 287(1983)
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417

418

Coffee

419

417

693 F.2d 1196, at 1211
418 id. at 1209~11
419 Coffee, supra note 110, at 821 n82
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ALI§ 7.19

420

421

422 AL| 3 423
424
ALI§ 7.19
ALI
420 232
421 205
422 In Re Brazilian Rubber Plantations and Estates, Ltd., 1911 1 Ch. 425 (Ch. Div. 1910)
3 Fletcher Cyc Corp§ 1047

Irwin v. West End Dev. Co., 342 F.Supp. 687 (D.Colo. 1972)

Sterling v. Mayflower Hotel Corp., 93 A.2d 107 (Del. Ch. 1952)
DGCL

42 Comment ato ALI Principles§ 7.19, Vol.2, at 239,240.
42 09. DGCLE 102(b)(1), CAGCLS 204(d), NYBCL§ 402(c), MBCAS 2.02(b)(2)
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425

427

quasi-trustee

430

MBCAS 830 NYBCLS 717

contracts of adhesion

rational apathy, rational ignorance

4% Comment d to ALI Principles§ 7.19, Vol.2, at 244
4% Abercombiev. Davies, 35 Del.Ch. 599 (1956)
Frankel v. Donovan, 35 Del. Ch. 433 (1956)

427 Comment ato ALI Principles§ 7.19, Vol.2, at 240

428 Restatement, Second, Trusts§ 222 (1959)

42 Coffee, supra note 374 at 1652

40 Restatement, Second, Agency§ 379 (1958)  Comment a
gross character )

41 Comment dto ALI Principles§ 7.19, Vol .2, at 243~44

4% Comment eto ALI Principles§ 7.19, Vol.2, at 245. Bishop
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§ 222428

429

ALl

431

432

free-rider problem

(negligence not of a

58



433

B AL

436

ALl

437

433 Robert C. Clark, CORPORATE LAw, 390~96 (Little, Brown 1986), Choper et al., at 526~28, Lucian A. Bebchuk,
Limiting Contractual Freedom In Corporate Law: The Desirable Constraints on Charter Amendments, 102 Harv. L.
Rev. 1820, at 1836~40 (1989). SEC
Choper et al., at 527
Robert W. Hamilton, Corporate Governance in America 1950:-2000: Major Changes But Uncertain
Benefits, 25 lowa J. Corp. L. 349 (2000)

434

“Wall Street Rule”

id at 356~57
118
passivity norm
ERISA
activity norm Eisenberg, Corporate Law and
Social Norms, supra note 390, at 1283~87. 293~95
37 3 281 1997
= 371 1998
117 1999

40 5 48 2002

4% Restatement, Second, Trusts§ 222 (3)

4% Comment eto ALI Principles§ 7.19, Vol.2, at 245

as7 eg. DGCL§ 242(b)(1), CAGCL§ 902, NYBCL
§ 803, MBCA§ 10.03
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sunset provision

adhesive nature

439

440

441

standardized adhesion contract

438

ALl Principles§ 7.19 & Comment g, Vol.2, at
245
Joel Seligman, Equal Protection in Shareholder
Voting Rights: The One Common Share, One Vote Controversy, 54 Geo. Wash. L. Rev. 687, 723~24 (1986), Coffee,
supra note 374, at 1676

id. at 1675~76
439 Note(by Hammond), supra note 286, at 561~62
440 Note(by Bjerre), supra note 254, at 810
“L Tunkl v. The Regents of The University of California, 60 Cal. 2d 92, 99~101 (Cal. 1963)
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ALl

ALl

provision
DGCL§ 102(b)(7) SEC
445
()
()
() 8 102(b)(7)
ALI
a creature of contract

a4z 253
43 Note(by Bjerre), supra note 254, at 810
s 392

445 Balotti and Gentile, supra note 383, at 22
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446

() § 351(3)

MBCA

451

46 Coffee, supra note 110, at 823~24
47 Restatement, Second, Contracts§ 373(1)(1981)
448 Restatement, Second, Contracts§ 351(3)

Comment f

Coffee
Coffee, supra note 110, at 823, n 90
49 id, at 823~24.
40| ouisiana, Maryland, Nevada, New Jersey, Virginia
7.19, Reporter’s Note, Vol.2, at 257
1 Note(by Newcomb), supra note 252, at 450~51
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452

ALl

D&O

ALl

42 MBCAS§ 2.02 Official Comment, at 2-16

453 Comment g to ALI Principles§ 7.19, Vol .2, at 251~252.
4 Hanks supra note 274, at 1241~42
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MBCA

MBCA
ALl MBCA
455

ALl

8§ 7.19 @ 3

456
2 § 222(2)
(bad faith) (intentional) recklessly indifferent
ALl MBCA

457

“not in good faith” or “in bad faith”

ALl
ALl
MBCA ALI
45 MBCAS§ 2.02 Official Comment i, at 2-16~17.
MBCA
46 Comment f to ALI Principles§ 7.19, Vol.2, at 246. MBCA 328
329 330

%7 ipid. MBCAS§ 2.02 Official Comment i, at 2-17
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458

459

duty of loyalty

ALI§ 7.19
DGCLE 102(b)(7)( )
8 102(b)(M)( )
2 8 102(b)(7)( )
Zirn v. VLI Corporation*® 461 ALl CAGCL,
NYBCL, MBCA
462
463
464
ALl
458 duty of loyalty
DGCLE 102(b)(7)( ).( ) duty of loyalty
CAGCLS 204(a)(10)( ).( )
NYBCLS 402(b)(1) MBCAS§ 2.02(b)(4)(A)
ALI duty of fair dealing (ALI Principles§ 7.19)

(willful misconduct) Ind. Code.§ 23-1-35-1(e)( )
Note (by Banta), supra note 316, at 245
459 Irwin v. West End Dev. Co., 342 F. Supp. 687, at 701 (D.Col0.1972)
Fletcher Cyc Corp8§ 1047
40 621 A.2d 773, 783 (Del. 1993) (“VLI ")
Balotti and Finkelstein,§ 4.19, at 4-334

681 A.2d 1050, 1061~62 (Del. 1996) (“VLI ")
41 Comment f to ALI Principles§ 7.19, Vol.2, at 247
42 Comment f to ALI Principles§ 7.19, lllustrations 5, Vol .2, at 250

463 55
44 Fischel and Bradley, supra note 253, at 291
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465

knowing culpable
ALI§ 7.19(1) knowing culpable
a67 ordinary tort
culpable
468
§ 102(b)(7)( ) not in good faith
intentional misconduct knowing violation of law
469
MBCAS 2.02(b)(4)(D) intentional "knowing”
"intentional”
470
ALl
MBCA
MBCA

85 Clark, supra note 433, at 399
Fischel and Bradley, supra note 253, at 270

46 ALl Principles§ 7.19, Reporter's Note 5, Vol.2, a 258. John C. Coffee Jr., New Myths and Old Realties: The
American Law Ingtitute Faces the Derivative Action, 48 Bus. Law. 1407, at 1427~28 (1993).
47 Comment g to ALI Principles§ 2.01, Vol.1, at 61

48 Comment f to ALI Principles§ 7.19, Vol .2, at 246

% jbid.
40 MBCAS§ 2.02 Official Comment j, at 2-19
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knowing a7

ALI§ 7.19(1)

material elements of the crime a8

474

478 preempt

476

felonious

477

478

471

Comment g to ALI Principles§ 2.01, Vol.1, at 61
472 Comment f to ALI Principles§ 7.19, Vol .2, at 246
473 o
ibid.
47 Comment g to ALI Principles§ 2.01, Vol.1, at 61.

ibid. & Illustrations 9, Vol.1, at 62
47 Comment f to ALI Principles§ 7.19, Vol.2, at 247
476 Comment f to ALI Principles§ 7.19, lllustrations 2, Vol.2, at 249
477 Comment f to ALI Principles§ 7.19, Vol.2, at 247
478 Comment f to ALI Principles§ 7.19, lllustrations 4, Vol .2, at 249
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a conscious disregard

ALI§ 7.19(2)
AL recklessness*”®
unjustified risk
7.19(2)  Smith v. Van Gorkom a8z
483
ALl
5,000
A
70

10
$50mx 10%=$5m

479 CAGCLS 204(a)(11)( ), Ind. Code§ 23-1-35-1( )
recklessness
317
480 K eeton et al., supra note 301, at 214
481 Comment f to ALI Principles§ 7.19, Vol.2, at 247~48
482 276 298
483 Comment f to ALI Principles§ 7.19, Vol .2, at 248

484 Comment fto ALI Principles§ 7.19, Illustrations 8, Vol.2, at 250~51
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485

486

rational belief

ALI§ 4.01(c) el 8§ 7.19(2)
§ 7.19(2)
488
MBCA intentional § 2.02(b)(4)(B)
knowing
“  MBCA ALl
abdication of the duty to the corporation
ALI§ 7.19(3) sustained
and unexcused pattern of inattention DGCL
intentional misconduct
490
ALl A
A A
A
A

485 Comment f to ALI Principles§ 7.19, lllustrations 9, Vol .2, at 251
486 i
ibid.
487 33
48 Comment f to ALI Principles§ 7.19, Vol .2, at 248
489 MBCAS§ 2.02 Official Comment j, at 2-18
490 Comment f to ALI Principles§ 7.19, Vol .2, at 248
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492 Francis v. United Jersey
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Unlawful Distributions
ALl MBCA 49 Unlawful
Distributions 495
MBCA
0 497

MBCAS§ 6.40

491 Comment f to ALI Principles§ 7.19, lllustrations 7, Vol .2, at 250

492 267 268
49 432 A.2d 814 (N.J.Sup. 1981). 351
404 MBCA

§ 1.40 (6) Official Comment 3
4% MBCAS§ 2.02(b)(4)(C), DGCLE 102(b)(7)( ), CAGCLS 204(a)(10)( ), NYBCLS§ 402(b)(1).
MBCA
MBCAZ2.02 Statutory Comparison 6, at 2-31~34

4% going concern

(MBCAS 6.40, Official Comment 2, at 6-198~99)
( 335) (1) ~(2)
497
MBCAS 6.40(c)(2)
1.25 20 0.25
CAGCL§ 500(b)(2) MBCA 1
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499

500

MBCA
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MBCA

48 DGCL, CAGCL, NYBCL 347
499 ALI Principles§ § 4.01(a)(2), 4.02

MBCAS 8.30( )(@).(e)

Comment cto ALI Principles§ 4.02,
Vol.1, at 189~90

id. at 190
%0 MBCAS§ 6.40, Official Comment 2, at 6-199 & MBCAS§ 8.33, Official Comment, at 8-216KK

1 MBCA§ 2.02, Official Comment i, at 2-18
502 74
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