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Rights—Theory and Problem of Liberty

Yutaka SASAZAWA

There is an idea that social choice is to be based on account of individual right to the equal
liberties. At the level of theory, we find this idea in the liberal theories of John Locke, Robert
Nozick and John Rawls, and at the level of practice, in the constitutional innovations of the
American and French Revolutions. This idea is to be regarded as important, according to
which governments must be set up and constitutions structured in such a way that it becomes
impossible for individual right to the equal liberties to be put aside for the sake of the private
interests of particular people or even in pursuit of other social goals. In this paper I am
concerned with the question whether this idea can be defended in the political actuality. As to
the liberty, Isaiah Berlin distinguished ‘negative’ liberty from the liberty in ‘positive’ sense in
his essay “T'wo Concepts of Liberty’ . While the ‘positive’ liberty is the liberty which consists in
being one’s own master, the ‘negative’ liberty is the liberty which consists in not being
prevented from choosing as I do by other men. Berlin explained that the ‘positive’ and
‘negative’ notions of freedom historically came into direct conflict with each other. And he
pointed out that liberty in ‘positive’ sense can easily destroy too many of the ‘negative’ liberties
which they held sacred. The sovereignty of the people can easily destroy that of individuals.
Can the ‘negative’ liberties be defended if liberty is given a priority over all other advantages,
so that it may be restricted or unequally distributed only for the sake of liberty and not for any
other form of social or economic advantage ? According to H. L. A. Hart, we must investi-
gate Rawls’s conception that liberty may only be limited for the sake of liberty and not for the
sake of other social and economic advantages. Hart pointed out that some criterion of the
value of different liberties must be involved in the resolution of confricts between them.
Though Rawls speaks as if the system of hasic liberties were self-contained, and confricts

within it were adjusted without appeal to any other value besides liberty and its extent, he fails

to recognize sufficiently that a weighing of advantage and disadvantage must always be

required to determine whether the general distribution of any specific liberty is in a man’s
interest. If so, we cannot but conclude that the general defence of the ‘negative’ liberties is

impossible even in the democratic community.
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