T A7 a~ve—XEEYOHIE & B
XEEERO T 2l v IA4 Vv T 7R A

IR PN

ke

A 7 4 T

20234 1H

Bk HEP



T7U b AT a~w—ZEEY ORI & Bl

MEEERO T 2LV T4 VT 7R

EZ

1949 FFICHID CTHE 4, 20224 7 A 18 HICIRHIRARIRE iz [0 2 a AJXE
FEES | Tld, ALPIEREIL. TR, BANH £ 72 1B R BEEEZ Lic, RLEgRAIER
MR Z ST H oW 2 HEOHH~DO T 7 e 2 2Rt L., 2 of&E L G 2 rlEEic+
BZlickoT, BEBRAHBHEEZTZTVWE] bDTHY, [TO AL ITIHFHR~DE
W7 T 7 2% L, FEBICHHATE X ICT L woimikRzd 2o, #
eiala=y—va VFRICHBMICHEICL T» b, ARRES ORI R K ERETH
2] LEINT0D, T/, COESICRSINEAEKEE MM ICIE, [MER, 227>
a3V, TulJLICARERIRY T 7R TE S L5, TYLAAEANZ@BL T, MNHs L
ERCTaIa=T 4 Iy — e AR REET 2 |, [SUUERBI S SULEE ORI L AR 72T 2
2, EiOEE., BEANARRCHZE. 4/ R—v av~DX =T v T 7 2%, BHEN
BATATEI TR, TYVEIMELINEERPR -V - TV ZVOERD &0 et s
21 LI boBEENTHE, TRUOLDEEAENL, BIEOMELHICIE, oW 57
FHOHBA~DT 7 e ZA DR L Z DAE - HEZAIRRICT 27201, {ERDOT Fu /e
B2z cia . TYENOERZED T, HirmBEifidb T —exzRtd 5 2 &8
PENT0DLHAMBE LR TE L, 7YV 2NMRRORKFREL Y — 2245 2 kT,
PEEED —D L 72 3 DITEIEMEE CTH 5, HIEMEE X, EEHER TN R 2525 2 &
TAWEDA v v T4 ThEmD LS &350, —HMOBINY A AT A ZRE ., EFHE
Lo LICEEY A ERT 2 b v EA—F v FERBUTCIRMT 2 2 L i3k
I b, MEHOMMTH 2B ~DT 7 ZADIREDBH T o2 B2 H 5,
F¥ RN D ERE L BEEDTE D T Ic oW Tk, EEMEED RIE L O LEER#HR X
NTWaRWICH B L 25, D7l &b HA, EU. REDOEFHEICE VT, HNEMHIC
L34 v 2=y bENLEZEFEVOREIERNIA RO ST 2O EEM A B
5, ZNH, BEEMICAFT S LNEEREEYTH2 [TV - A7 - a~<—2EFfE



Y] (out-of-commerce works) TH 2, 77 b + 47 - a~v—2EFEY & X, EUICEBWT
(38 O VOB TS 2 C L B NEE R Y] LERINZdOTHY, HAE
CAKETOMREROEEM A IETHEE LTI hTnw3, LaL, FETZ oS
FH—3INn T, 77 b - 47 - a=—XZEWRIFELHE L T 5 HRICE,
RotAcD 77 v 7k —v | MEEIEIEN 2, BEERICATF TE 27z o ICHER LB A3
WiCcH 2 bbbt EFERFERLTVWE 2o, MEHESFICX T2
v I A VAR EERT 5 2 L B3R REFEMBFET 5 & RS 5,

RFgE Iz, REHEERO T 2L AV IL4 v T 7R EAREICT S, TY b - F
7 s av—REEYORIE L M HO 2 ICT 2 EHNE T 20 THE, ZOHW
RERT B0, LUTD 3 2DfeiE % #%E L7,

(WFoe3feE 1] HAEE, BU . KERECBT ATV L - 47 - a~—2EEYICR 2
FEDONEZIHL 2T 5,

(geikd 2] 79 F - 7 - a~v—xEFYoTv a2 v 74 v T 72 ZADFEH
Y LIS 5T T AL LT ‘Controlled Digital Lending” & H L. Z DWNE & Z41
ZHH O 29 B,

(AFZCERE 3] HBGEMIIE 238 U<, MREERNC IR 2 HARDZEHERIE 0 5% o R Y
ZHHO 2T 5,

RIFFEIE. 6 ETHEIND LA, FFHE 1 IXF 2 mLH 3=, S 2 1158
4%, IEHEIRFB s HICBWT, 2hEFnlo 7=,

1R [fpiml <l MRS R. ICHM L IFgaRE, Jefrirge. k. AifgEo
WK% R L 7z,

F2E [HARKICEF2T7 v - A7 - a~—2EFEY] <k, HRICBFEZT 7 b -
F7 - a~—ZREEYICHY T S TH 5. [HRFER BT 2 HROZFEEE O
MEFTIRBLUE 12Ty 2009 4, 2012 4, 2021 FFOFEFHEESUEOME 2 2 T &
O, FHCHATIETH 5 2021 FOYIEE D BUE DR Z FEMICHET L 72, F 72, MREE
Blofflz oz & &b, HlE O BENER % E D 2 R nEs OE % e L
7z

F3E [EU - RERICEB T 2T Y b - 47 - a~v—2FEY ] Tk, BUKEKE
FEOT UL AT av—REEYITRLRER L LD, EUEICOWTIE, TV b -
F 7 aw—REEMICE R T % 2000 FROBOEKXES, 77 F - A7 - a~—2E(E

il



YB3 2 EORIEDOJFER Z /R L 72, 2011 FFICAEINLZT Y - A7 - av—RFE
BT 2 RHEEONEZ T LD /1R, 2019 FICHZ L, EUMBEICT Y b - 47
o~ — ZEEMITHR 2 HUE DB % T 72 DSM EEHEES 8 Lo NAEEZ L L 72,
KEREICOWTIE, 7Y b - A7 - a~v—RFEEYICR 2 BUE TH 2 KEZFFHEE 108 5

(e) B XU (h) HICOWT, ZOMESLSUEICH T 2 iame. [Ffl 20 F5IE] LI
IE 2 KREFEEMEE 108 5 (h) THICO W TS T3 2 BT RONEE £ L o7z,
¥ 72, EUBICHEER H 272 L 51D Google Books FhDRIRR D NE L. K¥EXE
fia vy =y T BT 2E YD TV 20 b e Z DRI ICD W T b7z HathiTrust 5
O RNEDO % T L7z,

%5 4 [Controlled Digital Lending | Ti¥., 7 ¥ 2 VEH OHEERE 7L CTdH % Controlled
Digital Lending (CDL) %k ->7z, CDLIx, 77V } + &7 - a~—XZFEPCZ ONR%
RELZDDTIEERL, HowW3EHEOENEY~DICHBREGHRET VTH 505, X
HELHIRE L ORID T4 & v 2 EFIRE > TR0l T Y 2 A% T 5 2 L8 T
ERVER (KIEAEANEE OMETBRE 28 L T3 T ¥ 2V H 0 FHA R 7 X E A
BED cownT, FYZAMEHAEBT 320 0MmETATOH S, £ 2T, AWET
E. (7o b 7 - av—2F o720 d vy T4 VT 7w AOERERL
fR5HmET V] &L CCDLICEHHL7Z, CDL Tld. [Frf & B oltEoHiR<
DRM Ofi#EH s L OB OBF ko bhTEs Y, TYVALER2YENAEREOE
HEBEMZE22 LIk, CDLIZIZ7 =27 « 2—RBKZT B 0 hTwd, K
W cit, 727 « 2—RICBHT 2 AR EGR DO —2 TH 5 ifilh o KW % F v <
CDL Z0# L. 7 =7 « 2—ADKALT B & fEamft i 7=,

HSE [F%] i, HAE - BUE - KEEZHKL, 7V F - 47 - a~—2EfF
PG e EHE L k. HROEFHERHEOSBROBEICOWTER L, HAZL - EU
o KEEE IR L CEE LR, MRENBSE 253, 7Y - 47 - a~v—2FfE
VRGO & 75 2 D%, TlE ORETUEREE | COMMARREETH V. Thix, TZEEY
DFEICHENE D 2 v b r— AR R, 2o, HAEPFIEEITTEZ T 5 Z & 23 ATRE 7RIk
M RfETEEMTE L LEmOTZ, Lo, 7Y b - F 7 - av—2FEEWICH
W 2D, BHOMERERECAAMRETRVEEDE WS CLichd, —. HR
DUREK DI EB R OMRIZ, TAFT 2 2 LW 2L TnizeErzohsd el
B, TYEAFMRA v E—F v F ORIEIC X Y ERA RTRERESEHEAZZ E 2L, AT
DBNEETH 5 2 L IIHEFE ~DOFIRBILA R I N TR W LICEFEM LAV, 2975
L. HICAFLREECH 5 & L MRFER O L 32 2 L3, HEFF ORI EE

il



BOMREHEPRRN LD, HAOMMEEERS . THE OMETUEREE] Tof]
AR 2L LCHET 2 L) RETRETH S, T/, HIREER 2 WML 25D
B ERICHBICHHATE 220, TRCHHBIER ONR L RV FIHRTE RV E W
THR—DF = - AT - Fy v SRIOERRIRBE Z A L T3 HARE D Tl
HERE ORI 2 E L v 3Rt e. BRHEHcoffoAER L LT ICFHTE R
BB OLFIRIC R > T LR H 5, £ 2T, HREOSHROEE L L T,
PEREEHhFFEE + HERIRIRR, #ES T HERIFIIR. CDL &7 v OMFIHIREE., Zh b h
vy b F 7T = FOHAREDREICOWTER L, AT, HEOEHERICO T, EU
BB L OKEE L R HRECTRENEAXEHICREL T 2RI WTERL
7z

%6 [H5] Cli. KTEORHEZ £ L0721k, KIEORR & SH%OFELRL 7,
AFEOMRF L HEIZ, XKoo kriczewbngd, H2EEHE 3ETIH, HAE, EUL,
KEEOT T b - A7 - avw—2FEYICRDBIEOHFEZIT - 7203, Z Ot DEDHFIE
DFAE - HATIE 7R I CTwiny, BN TIE. DSM FEHERR 40307 3 2 LU 2> o 1A D
EicTy b -7 - av—2EEYCBRIBUENR T o T2 LB EHINTEH D,
ZNOOHE - EITI LT, TUL A7 - av—REEYMROEX L O
BRI VYMICREEEZONS, FH4ETR-7- CDL 3, REFBHCHEEZLAD LN
ET AT R, 5 CDLIC 2 W CORIEHINIA 2 S 2 /e 2 5 2 720 KE D
HHEB OB ZE > T BERD 5, FHSETIH, HREOSHRDOBEZIRL 7223, #
R ER Lzic EE 0, EOBREA RS HEYITH 2 2 13mETnia, kbl 7
bDOEFIED B 72010 1L, B O ETERIE COMMATTREEZ R T 2720 1CET 5 2
A b, IRICHItESHE A EA L 2858 0wt e 0, FlE %832 20 ic s
B3R R EDERN BN OMREEE X ZREIN DT ILELDH L7259, K
Wigeafke LT, MEMHERICES 2L TAbDLEA>TEY, ©F47 — L RRBuEEM
BY, BESZLEIRRIFEELEDEATATICERINET Y N - A7 - a<—2FEYD
MAEBEITE T L. SBREBETL T LELEDH 5,

v



Legal Systems and Theories of Out-of-Commerce Works:
Digitisation and Online Access of Library Materials

Abstract

The IFLA-UNESCO Public Library Manifesto 2022, first proclaimed in 1949, states that the
public library ‘underpins healthy knowledge societies through providing access to and enabling
the creation and sharing of knowledge of all sorts, including scientific and local knowledge
without commercial, technological or legal barriers’ and ‘is an essential component of knowledge
societies, continuously adapting to new means of communication to fulfil their mandate of
providing universal access to and enabling meaningful use of information for all people’. And the
mission of the manifesto also includes ‘providing services to their communities both in-person
and remotely through digital technologies allowing access to information, collections, and
programmes whenever possible’ and ‘promoting preservation of and meaningful access to cultural
expressions and heritage, appreciation of the arts, open access to scientific knowledge, research
and innovations, as expressed in traditional media, as well as digitised and born-digital material’.
These can interpret as an expectation that current libraries are expected to provide services for
analogue and digital materials, using new technologies that provide access to all kinds of
knowledge and enable its creation and sharing. One of the barriers to libraries providing services
in the digital age is copyright. While copyright seeks to increase creative incentives by giving
rightholders the exclusive right, it also prohibits the reproduction or other use without the
permission of rightholders except for some exceptional use cases. That could hinder the mission
of libraries providing of access to knowledge. While the need for a rethinking is under discussion
about libraries and copyright in the digital age, there is one type of works for which libraries can
provide works via the internet, at least under the copyright laws of Japan, EU and US. These are
‘out-of-commerce works’ (OOCWSs), which are works that are difficult to available commercially.
OOCWs mean ‘the whole work or other subject matter is not available to the public through
customary channels of commerce’ in EU law, and the term is generally understood to refer to
similar works in Japan and the US law. However, the concept is not uniform across countries. The
background to the need for a system for OOCWs is a problem known as the ‘the 20th century

black hole’. That is the problem that there are works for which rights handling is difficult because



they are not commercially available, but copyright continues, making it difficult to achieve
digitisation and online access by libraries.

This study aims to identify legal systems and theories of OOCWs that enable digitisation and
online access to library materials. To achieve this purpose, this study addresses the following

three research questions:

[RQT1] Clarify the details of the provisions relating to out-of-commerce works in Japanese, EU
and US law.

[RQ2] To focus on 'Controlled Digital Lending' as a theoretical model that could support the
digitisation and online access of OOCWs, and to clarify its details and validity.

[RQ3] Through comparative legal research, clarify the prospects of the Japanese copyright system

about the ‘rare or out-of-print material’.

This study consists of six chapters. Chapters 2 and 3 correspond to RQ1, Chapter 4 to RQ2 and
Chapter 5 to RQ3.

Chapter 1 ‘Introduction’ outlines the background, the purpose and research questions, previous
studies, the research method, and the structure of this study.

Chapter 2 ‘OOCWs under Japanese law’ summarises the 2009, 2012 and 2021 Japanese
Copyright Act amendments regarding the limitation on ‘rare or out-of-print materials’ (ROPMs),
a concept equivalent to OOCWSs in Japan. In particular, the interpretation of the 2021 amendment
is examined in detail. This study also considers the interpretation of ROPMs and the tasks of the
council of stakeholders which defines the specific system operation.

Chapter 3 ‘OOCWs in EU and US law’ summarises the provisions relating to OOCWs in EU
and US law. Regarding EU law, this study summarises policy documents from the 2000s that
refer to OOCWs and the current details of the Memorandum of Understanding on OOCWs agreed
in 2011 and others. And this study summarises Article 8 of the DSM Copyright Directive in 2019
in detail, which obliges the EU Member States to introduce rules regarding OOCWs. Regarding
US law, this study summarises the outline and discussion on Section 108(e) and (h) of the US
Copyright Act, provisions regarding OOCWs. And this study also summarises the previous study
analysing in detail Section 108(h). In addition, this study summarises the detail of the settlement

of the Google Books case that is said to affect EU law. And this study also summarises the
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HathiTrust case that disputed the digitisation and online access of works by a consortium of
university libraries.

Chapter 4 ‘Controlled Digital Lending’ deals with Controlled Digital Lending (CDL), a
theoretical model for digital lending. It is not limited in its scope to OOCWs, but it is also a
theoretical model for realising digital lending for works that lack licensing schemes between
libraries and publishers. This study focuses on CDL as a theoretical model that could support the
digitisation and online access of OOCWs. CDL requires compliance ‘owned to loaned’ ratio, the
deployment of DRM and others. In previous studies, by mimicking digital lending to physical
book lending, they analyse that CDL is fair use. This study analyses CDL using the market failure
theory, one of the leading theories on fair use, and concludes that it is fair use.

Chapter 5 ‘Discussion’ considers the OOCWSs concept by comparing Japanese, EU and US law,
and then discusses the prospects for the Japanese copyright system. From a comparative legal
perspective, this study concludes that the core of the OOCWs concept is availability in the
‘customary channels of commerce’. This can be organised as ‘a situation in which the distribution
of works is subject to the control of rightholders and in which they can receive a return of profit’.
The traditional Japanese law interpretation of ROPMs is considered to have had ‘difficulty in
obtaining’ at its core. However, since various distribution channels have emerged with the
development of digital technology and the internet, the fact that a material is difficult to obtain
does not directly lead to a lack of return of benefits to rightholders. In that case, using the
difficulty of obtaining the material as a criterion for determining whether the material is ROPMs,
may result in damage to the interests of rightholders. Therefore, ROPMs should be reviewed that
the core criterion is availability through ‘customary channels of commerce’. In addition, the
approach of Japanese law, which adopts an all-or-nothing type of limitation, whereby ROPMs can
either use freely without any obligation to compensate or are subject to exclusive rights and
cannot use, may be detrimental to the interests of rightholders. And if stakeholders cannot agree
on using ROPMs, it may harm the public interest. Therefore, this study discusses the extended
collective license plus limitation, the limitation with compensation, the CDL model limitation,
and combinations of these models and the cut-off date requirement. In addition, this study
discusses that, unlike EU and US law, the operating entity of the system is limited to the National
Diet Library in Japanese law.

Chapter 6 ‘Conclusions’ summarises the results of this study and presents the limitations of this

study. They can be summarised as follows: Chapters 2 and 3 survey and analyse the systems
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under Japanese, EU and US law for OOCWs, but not do other countries. Several countries in
Europe had systems for OOCWs even before the DSM Copyright Directive was adopted. A
survey and analysis of these systems would clarify the OOCWSs concept and its history. Chapter 4
dealt with CDL, but CDL is not yet been recognised as lawful in court. As judicial decisions on
CDL may be made in the future, it is necessary to follow trends in US cases. Chapter 5 presents
the prospects for Japanese law, but only suggests options and does not indicate which option is
most appropriate. To identify the most appropriate one, an economic analysis based on the results
of the quantitative analysis would be necessary, for example, (i) the costs of checking whether
OOCWs are available through customary channels of commerce; (ii) the appropriate
compensation if introducing a compensation scheme; and (iii) the costs required to operate the
scheme. Overall, this study focuses on library materials and has not been able to examine the use
of OOCWs represented in media such as video games and broadcast programmes, which have
different circumstances from books or magazines. OOCWs in these media should also be

considered in the future.
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