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25 RAHERE [HBEERIEST2WORHIIOWTRFROBE L EE L72F6] /37~ 162% 875 (2009) 58-69H,
KREGEM [HEEPREFREICHE LRSS L w2 560REFEKROE] LG 5A= AR = ST AR TR
e BHERT] XS ERFR, 2013) 104-1245H

26 wlEAHE [FEEE] KR =5E—=Ra1H = =HE—=8RERHE [HMFRDEHECRTFRE (28] (k
AEHLIRFENZER, 2012) 265-322H

27 CPIGEOR DR 3% 3 8T GEER CHIBIESD) 35 (2008) 243-246FH
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LEMELZM V) 22 EPHFEINLERETHLE L, LHEHADBEOONLE ML LT, A 217
BAATONE ZLDPHEETH LI L2 TFRITHETHY., 220, HOOBETZOTAZEILSELZ LN
TELYBIHD, o, EFLAE MADTAHICL > TEELOFIFAHFTVEIETHNIE, £D L
) BRNMEOF I L CTENETLEBEDLEL 2 8, BRETABOTRVEEZALIIE) BOTH AL,
NG VAPENTWD E LT, RS2 R T 2 M b » 5%

F7o, HEFARMOEBINIFRZZRT 52 L 2 BB O TRIFREDOR 2 580 TEILG
REBDDOD, HEREFRMED BT 2 MO T EVEO R LA PN L7 % 53 2 Wf D
DE 51T, FHFDRA LR B O TR L REO RO RN 2 el E27 Ta—F
ZEOICHESY, R EN O EOME L LG REITHEONGORBE L 15T TLEZ L
T, BREAISEGT 2 EHFEEESRMGICI DV BEWICHLTE LD TERVD E Vo BRI R IRED
EhTwnaY,

Bk b, 2L — A 0OBREHROLTEERL TV THEEDOTAKE LTOHELEMbN S DI
BREOBEIHBEEINIATHEOATH 200, MERELRDOLNR VL) BBETHOMEELSD
ARER L 7-FICEL2ADELITE. FRE)OHHSLETH D, Ldi> T, LREPLOFEIEDTE
DOENLEMPELEINRVE, FiFBHPRE SN LHHOILEKRIZHKHIED VP02 b BENLDH
o I35 DL, AFRICBOTEANE, AMEHONE., 7L —20#K,. VAT 220 L7HEE
AREENE & DY PRI 72 BIAR R RASE N BIAR 22 & 2 B AR EMICER L7729 2T XREHmE W7
HELVCIORRICESLDLDTHELEZLONRNTH Ao L > T RHUROFBRIIREN 2 D
DOTH Y BHEARITEG T 2 53R EF—IRICIRL S COXREHRZENTAZ L 3LV E W
A 5o

(5) 7L —LEBRICLZRE

B IR R & Vo MBI BLE D S M OREFRERET L7 7 —F L IZRR ) B
FARDPEEG S AR ERGICBNT, 7L —20RRICE S THMORETRZRET LT Fu—
FERMLEFMGELT, A7 —F v N FUN—F"05 5,

COFMLIIERR—IIHT BT 2 L A FEICOWTORH (FFiiE37628825) %43 AHEFAD
PRERADFEMS BV — E AR AR L RET 2 L FRL T HIEFATF - RA0EILDELK
DI-FTH 5,

RUFFFRRWADA 7 —F 9 2N LTI FA T ¥ bR — PR IRy bT—27 2R E L7
HKHTHo72Z eh b, BREFANY—ECRRWZETH HHLEFRATH 500, Zh e b BIEEFRAITEAL
T2 —EREERICHHT 22— THLOPDPEELRSFHDO 1D TH- 225 FE T, #E&ED
RANZ X O AREFFI AN L D I S e N E b o LRI S, BE GERA) (&, Bl (B
PEFRN) Tk L CARBAEF AT 5 2 &S CTE v (FFiFE1045:0 3) e b, BFEFHIIONT
DHWHIIRE N5 720

PERB OB PEESEHET (LUF, TAMER] Evoo) 13, RS X b MR
ENDHZREDDLERFEDONLVE L7 2Ty ERFMICEL. [ARGEWE [727 X Oo%PTIX
Gl [ 77X %2R 2HE] OFHTH- T, BEMIZZ IA TV MIE BT 7 LA RITFIEAR
RN AR DT ML RET LI LN TELZVHDOTIR ARV, L7 L—AMBRICESE, WIEHFAD

28 REFIR SRS BRI OBEFFHER SO W T [ RO L ik © Frlse e Amgit o] (Rl St itk
gz 2010) 453-472H

29 RIEIME THECUHEHTRRICHB ) ZHEERE] KHEH =55 — =AY = SHE— = FMEKE [HMFRRH
FE@EFRFTR (T45)] R AHRFENIES. 2012) 826-844EH

30 FIEER THEERIMNET 2R I % K 5 P72 2 FEICO W T — BN P IIME6A = FFHER = Sk
B e ERE B ERE] (st ERE. 2013) 125-160H

31 N ECE224E 3 H24 H I 4 13585 184 H

32 HEUHHISFR204E10 H 17 H B2 HP 28 CER194E (7)2352%5)
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W — U ARRMAT A & AR OERGEAT A & 5 L <. BEFAORE AL R 7,

REFEPIE—2—F (2547 ) PEIhTBY), RAEEREZ RO DI 0T b [FHEY%E
TOBROGHAEZRDLILDVPHELRr — A TH LD OARHPIIRBAINLIRETHLLOERY D
58, 72, RERICBWTIR, AIWEHIBHLTVE I, 7L — 20RO [727 A
PR T A H] OB D o270, HPIIREN L) LR AR TE 225 RIS [727 %
2T 5HE] THoHAITE, Z0 L) RimBHERE AT A5 2 L EHEETH > 72O TE RV L O
HEhTnwsr®,

—JiT 7 L= AR I N2 REIHNT 20 THIUE, KMFEFEHO [2547 2 MIB
WCREIR T A2 3T B BB ] & o 2B B T B 1 — IO BIAT 2 A3 SILTHID TAREEHO
FEHNRSINTVDL LT HEIRETHY, AIMEROL I T4 7 ¥ FOENOT 2 ZFRE> THIOT
[7 27 e 2%t 205 OB TH B AP OERATEITET 5 EMTRETH WV E OKH
BEMT7201I21E, 7 L—200REMRT 2812, 2L BREMS T 94 7 ¥ McBw Ttk
TR T BB L | 2B (A2 547 ¥ MCBW TR T2t S h ) 2BRE L | LR C
WHIELERY, ZOXI)RBENEDVZLHNEIT) 2 LOGIERHAEINLHPASEE 25 L
Vo 72BN R STV AP, F 2, MM REOWREMERIE. [7 7 v 22845555 vz L—2A
DFEWE RIS, WREMTH L EEE L DB WO L) ITHET D [T 7 L A] OMRERZ LML
TW5HS HEORWA»HRMMWERZZRE L, FENICHEORPICB T 2MEHOMEEIRT 520
£ RMERIE. 7L — L0 ROMROBEBZ 5 DML H V. CHICHEL T, 7L —2I1KD
SNTW DS PO E WA BEREDO B S E 2 2/ HDH 5 L OHAD IR TVDHET A
ThbY,

PDED X912, RFMHIZBV T, AMEEDBEHL TV X512, 2V —200HEBIC [T/ X%
T 2H] LORBADH 572720, LD LI BRI V—LRRERS LB TE D — NS
RS & FTHNTHEES2RERRERET LI LT INLON, EORERLE M4 U
IR TH ). AR OBPHIAE T 5 LR EZHOHHREZ &b EE T2 & Ko BTk
FEWEWR B,

(6) /&
DEoEBY. HATIEBETARDBG-§ 55 R & 2 BHl§ 2 555 Lo SCo BUE I3 EE 5
T, BHEBICBOTHHERHBIEE IV E L IN T RWIRRICH S LR 5,

3 KEDER

KENZHB 2 BELRBERE T LHEERZR->TBY ., LICRABEOFM I T 2P EAET S5 L &
. EARWICZOHBNIR S N5 KREFFFFE OSSO TIEIIRE I IS S TV 2 W TR 5§
LUFFHER E IR U CORERIES ED L ) iz & > TEZONICOWTHRT 512H 72> T, %
G B 2 LIRIERICHETH 5,

R ] X 3 5REHIFT (Court of Appeals for the Federal Circuit (CAFC)) (. $FFFHESS (CBEE 3 2 FRik
OYEREFL L THERFEMAALTVS I LD 5, FRIC CAFC OHRIEEE TH 2%, 2T UFTIE

33 RAEM [HEE] SEERHIIEE (65 4 ] (F2EM. 2012) 132-133H

34 AT [HEORBWIIBIT 2B EEREICOCTHETFEORELHE L/2HT] X7 164% 65 (2011) 15-20H

35 FIEER [HEFERPAET IR EREIEZ R 2722 F ke ow T - EEMME] FIIE5h = A = fik
B [mrm ek R ERE) RS ERER. 2013) 125-160EH

36 FEHRIEE [ v N7 — 2 FARROMIT A L EEOEAR] MPEM6I%E 15 (2011) 5-16H

37 KB [HEE5# X 2R E] /X7~ M66% 45 (2013) 96-109H

38 CAFC 3E#FHM2HEEHE T A ESBHFTTH L7720, F—F v b - 27 v b (BHELXVTOHBDIESD X)
BELRWZ ERS, N—ab—3 g VR BEFRHNFIL NV CERSTHEGET 5 F Tl BEHIE 52 2HET,
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B TP G A HEEICETA2H6/0 9 5, CAFC 25k o 7232 hliIc R Tnw o 5%,
F 91, CAFC DEZHFKELEE L2 EDOEIET 2HHIZOWTHNT 5.

(1) BEDOHEFBICET 3 5l

KRETIEZ V—2IEENMRESE (LA 22THREL TV ARITRERLRVwE V) +— )L
ILAYMV=NVIIA, 7V —2 & TN TOMBEEMAPE—OFEKICL Y EHINL TV ARITIUE
GoHRVWEVA Y VTV YT 4 T4 NV—VOPEBRREOREH M ORLEEL 25 TWnb,

SOV YTNVIYT AT AN—IVITEEER»HEEG T 2R EOR L2 HOREEE 25, V7V
IYTATAN—IIZET 5 CAFC OFE 2 F13Hik 3 % Akamai FF 2 ZEICKE K ED > TV 70,
PUFCld. Akamai Fh & ZORIHED 3 OD 78— MI4HTF T, CAFC HPe % RGN T 5.

7 Akamai EFaE1DHIF5I

(7) BMC E1F

CAFC 23BN FARRG 2 W % 7R L 72 BB AR AT 53 2 45 R E iR AT BMC $itk' CTh 5. 2D
iz, BYFERELIC Y AT LT 2 KR OMEFH TdH S BMC Res., Inc. (BT, [BMC #:
LV o) AN PFAUEY — A & E L T 5 Paymentech, LP. (PA'F. [Paymentech £t | &9 ,) % 4F
AR ECHFA2FMTH 5,

AP CTHRIEE 70 o 72H5FF W CREFEFFEE58704567%5) 1%, A FE S (PIN) ZLEEELET I
LYy b A—=F/FEy b — N2 L TR 2T HEET 20 TH- T, Eilfi L
TEY M—FAy M7 =220 ozl Ay bT— 27 H%E 4 L THERSNTZEHBOTR, T42bb
BEH (HBRBEOEEI2), T—Y 2 PV AT A (TelePay ¥ A7 410) RO, JE— b Why bT—
7 (FEy M —FAv M7 —2720°&RBE22) DfFEELAIRE LW TH - 72,

#F 2 b7z Paymentech #1i&, PIN AEE T Y v MafKEH I (PIN-less debit bill payment (PDBP)) #— ¥
ARRMELTBY . FHPTOREIZ LU, PDBP ¥ — Y A IR I B W T TelePay ¥ A 7 410
WETTHAT vy TREHRLTWE00D, TRUHNDAT v 7id, WotHE. TEY b Ay bT—7 0%
BRI Ko THEI N TV,

CAFC X, KO RHERK T2 —HDAT v TE2IMEL2EHETH-> T, FHEZIT-o TV L HITE
BREOEMAZA) I LICARLY BELL, COLIRLEECBIIHHANELIrOHRNL 2 L E2HF
TOERRFENSTH D LB, 72 CAFC I, —HBM 2 FHLTwb Lidwihnd ) 5

ERLNVTOHMORXODOEZHET LI L) 37\ CAFC DREREIZDO W TIRRO IHASFE L o SREW [CAFC
Wi 2 — SREEOZ S 2 U0 — | FER25275 (2009) 111-130H.

39 BBEMARDE G L RHEREICHET 2 KREHB &2 00 L2 B1TATsE & L Tid, S8R50 DRESFRFB2T14 0 33
fre [ERERE] (CBS 2 KEOHBIEN | WEADES 2 MW EEREICOWT (5522%] (2008) 31-53H. #HI5
A= AT A =T Ny 73y DRENCBIT 2 AR E L ZoMInE ] MBER62% 35 (2012) 265-272H, dLJIHFER
[HRIZB U 2 WO TAHD G5 2 RFFHER HOFIWT | FHR275% (2014) 53-63H. /MEAM REFFRFETICBU
B ERFORFEREIIOVT] AR 4151275 (2015) 1-5H, BEBER [HoTHBE 72wy 7 7 = 7RRFR
P (2038) —RENIBIT 2 BELFHIC L 2R RERR (AKAMAI FFREEH ) —] 787 >~ 1684 2 5 (2015)
TT-81H., HHEM =2V A 77— 774 b [Akamai FE#EIZ3ED X L FERE DT 2 HIKT L7z CAFC HIJe] i H
67%10% (2017) 1583-1594H. #AEME DRENZ B 2 WM G-# 12 & 2 1A MR & O 3K ME18 — Akamai H & 0 55
#4259 (Divided Infringement) 72\ LIEFMEE (Joint Infringement) OBl — | AIPPI63% 7 5 (2018) 607-626E 5% 5,

40 BMC Res., Inc. v. Paymentech, L.P., 498 F.3d 1373 (2007)

41 HIBIITE40

42 CAFC YR L2 BSUIRA AR, FFEERRIBVLTREEL ALV TEHLALMNAONTWEEXHFTH 5,
BIZAE, HERPHER E IS 2 19444 DO HEFRFF  (Crowell v. Baker Oil Tools, Inc., 143 F.2d 1003 (1944)) 1245\ THAHIFT
FHFRELHNE LTREAZED 2 230 LERERICRENTRESC2H . FifEREOHEL
AH)ZLEHONTHL] LviofzdH s, HFHNIHRTWICEMNL2ZZHTERLTw5,

43 JE ST Y 8 AT [ A party cannot avoid infringement, however, simply by contracting out steps of a patented process to another
entity. In those cases, the party in control would be liable for direct infringement. It would be unfair indeed for the mastermind in such
situations to escape liability. District courts in those cases have held a party liable for infringement. |
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¥y bbby S HEEE (arm’s length agreement) (ZHEDW T H LD FFEHAMR T2 AT v 7%
SGHELTERBLAGEIE, EREEOTMLICMAZVEORESH L I LMoo, Tk Lk
ol BEEEERTERR SOOI KR MR FEHEOBHEIC L > TALLIBERE LS DT

RV EIBR7) 2T BMC A B —FARICHEH LZ2#Y 28RO 7 L— A 2R T2 LTI L)
EEZ T 2 ZEATELEERML, COL) R THICRE I T iwny L — AR5 F8H 2 Jok
FT27:010, 7 L— A0 FEREICHT 2HFEV -V ETHEET 2 2 LiZLRwv LlR7zP

Z® 9 2T CAFC IX. BMC LA L 725X Paymentech #1437 ¥ > M & v b7 — 27120 L TEEX
BHERZIT> TOLHERICH L I L ZBOLIEIA T TH Y, L7z BMC hid Paymentech i & 4 il bk
BADZKIBIRICH 5 Z LI LT HRERZ R L T awnh b, TE Y MAy b7 —2 L EREE & o
FITH§ 2 EHRLHRILED 5N T, Paymentech T3 EDFFFFRHDOETOAT v 72 FEL TV 5
I3V AR RV EHIR LY BMC # ok & B3 72,

(1) Muniauction E4

BMC i CAFC JI#2» 58 1 4%, CAFC 5% 72 \CH 3 % 1T - 72 D 2% Muniauction FE"TH 5, 20
T, =72 v a YITEFICHET LR OMERE TH H Muniauction, Inc. (LU, [Muniauction #1: ]
Ev,) D =27 T a raE LTz Thomson Corp. (LLF. [Thomson ft| &\ 9,) % 4FiFHER
ETHZAFHTH S,

KREMCTHE L %o 72555 CRIEEFH6161099%) &, £ ¥ ¥ —% v NN LTHHEOF —2
VarvEeiT) HEFIIET 25D TH o T, BFEHFETHONLA =27 v a v Y A7 813, BERADH
Wby Ea—% =10, AMLEFOL—FHPHNL/3Y 2 V4R, WEZEBT 1 5 —F v
P2 SR ENTEY, BRARANE I 2 =% HF—N102HLTA V7 —%y hLEDOY =T
AMNEFHL, 2—VRIREROY 2T TIII TV T 2T, WbWLTIIFEHNTYE T =T

44 JESCEUTEFT [ This court acknowledges that the standard requiring control or direction for a finding of joint infringement may in
some circumstances allow parties to enter into arms-length agreements to avoid infringement. Nonetheless, this concern does not
outweigh concerns over expanding the rules governing direct infringement. For example, expanding the rules governing direct
infringement to reach independent conduct of multiple actors would subvert the statutory scheme for indirect infringement. Direct
infringement is a strict-liability offense, but it is limited to those who practice each and every element of the claimed invention. By
contrast, indirect liability requires evidence of “specific intent” to induce infringement. Another form of indirect infringement,
contributory infringement under § 271 (c), also requires a mens rea (knowledge) and is limited to sales of components or materials
without substantial noninfringing uses. Under BMC’s proposed approach, a patentee would rarely, if ever, need to bring a claim for
indirect infringement.

45  JESCEE4ME T [ The concerns over a party avoiding infringement by arms-length cooperation can usually be offset by proper claim
drafting. A patentee can usually structure a claim to capture infringement by a single party. See Mark A. Lemley et al., Divided
Infringement Claims, 33 AIPLA Q.J. 255, 272-75 (2005). In this case, for example, BMC could have drafted its claims to focus on
one entity. The steps of the claim might have featured references to a single party’s supplying or receiving each element of the claimed
process. However, BMC chose instead to have four different parties perform different acts within one claim. BMC correctly notes the
difficulty of proving infringement of this claim format. Nonetheless, this court will not unilaterally restructure the claim or the
standards for joint infringement to remedy these ill-conceived claims. |

46 JESCEEMTEPT [ Applying these standards to BMC’s charges against Paymentech properly results in a finding of no infringement.
Although BMC proffered evidence to establish some relationship between Paymentech and the debit networks, the magistrate and the
district court both concluded that this evidence was insufficient to create a genuine issue of material fact as to whether Paymentech
controls or directs the activity of the debit networks. Specifically, the magistrate and district court found BMC’s evidence that
Paymentech provides data (debit card number, name, amount of purchase, etc.) to the debit networks, absent any evidence that
Paymentech also provides instructions or directions regarding the use of those data, to be inadequate. BMC argues that instructions or
directions can be inferred from the provision of these data, or that the data themselves provide instructions or directions. But, having
presented no evidence below to support either theory, BMC is not entitled to such an inference with respect to the debit networks that
*1382 would allow it to survive summary judgment. The evidence before the magistrate and the district court to support direction or
control of financial institutions by Paymentech was even scarcer. As the district court observed, the record contained no evidence even
of a contractual relationship between Paymentech and the financial institutions.

Without this direction or control of both the debit networks and the financial institutions, Paymentech did not perform or cause to
be performed each and every element of the claims. In this situation, neither the financial institutions, the debit networks, nor the
payment services provider, Paymentech, bears responsibility for the actions of the other. |

47 Muniauction, Inc. v. Thomson Corp., 532 F.3d 1318 (2008)
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PA MCT 7 ERRATHHDTH o7,

Thomson i34+ —72 ¥ g V#EEHE L LT, RMFFFEBICBWTHEEAIT) AT v T2 ERL Tz
A5 ALEDAT) AT v TV TEHE S IEER L T b o7z,

CAFC &, BMC FRICBIT 5 CAFC HIik 25 H L. HEOEHIZB W CEHERESH T 5720121
MEHEOFEWHIIEEINLETORT v THR—FMHRIZ L o TEMS N TV ZRITNUEE S5 2O 235 T
H DA, BHEOTERDPFEOFEWHEZSHLCEBLZLEATH > T 1 DOFEKRIIEREZEH TR
L. &TORATy 7OEEFLH 1 DOERICHEHEE L LTURET 5 X9 25E 13 ICE B
REAT> TV B ERDPERREOTLE2A ) L OEZ 2 HERA LY,

Z LT CAFC &, Thomson #t725% 2 F AND T 7 £ AFHP2 AMB IR EIT>T0B L) 2T
(X, Thomson #ICHEHEREDHEEZADLELICIF 0 ERVATY, FHUIKROLENWZ- I DED
. HEOFEWEET 5 7DICEZEIT o AT A L TREZPREMEEH D LS 3K
WZHHLHEDRTH D E LY, AIZBWT, Thomson fIZHHEDRHDOETHO AT v 72 EBLTHES
. 2B =F D Thomson fED72DICAT v T2 FEML TW2BDIFTH %, %D, Muniauction 13
Thomson #:2S AALE DT 2123 L TR FEMLZADE L7200 FEMNRMWAEH L2 L TR Wnn 6,
Thomson FH I ARPHIERIME R RE L T ARwv w72

Dl X H1T, REHIZBWT, FHIIHROEEZ G- 3720121F, RUEEEED LHlrs s
BEOEMIRRVBLEL L2 L DEZ % CAFCHIR LI LT, HiEORWHITHRSL AT v 728
DFERPGHL CTER L 725618V TRFHEREDVIRLT 20— FVB2% ) EnbDTH L Z LA
bk olze ZOFBIIIROEENR LY HM LS DTHSH Z &2 CAFC AR L7z DD RISHITS
% Golden Hour 4 TH %

(7) Golden Hour =5

Muniauction FH: CAFC HI P 5% 2 4. CAFC 238 72 \ZH B % 1T - 72 DA% Golden Hour FFTH %,
Z @ H £ 1%, Golden Hour Data Systems, Inc. %%, emsCharts, Inc. ( Lk T, [emsCharts ¥ ] & W\ 9H,) &
Softtech, LLC (AT, [Softech #t] &v29 ) ZILFMRE (joint infringement) TR 72HATH %o

ARG CTRHIE L % o 72 RRF5E0 CREFRFSE6117073%) 13, IREE Y 2 — b, BIREY 2— v, HH
EV2-NVRUEREV 22—V oBEEN, BEY 22— VHAMEICFT—7lE247H 2 & T Ay —
C2AO0—BL-HBXFZ WL T2HEMEMET— ¥ X=X - ¥ A7 A (Integrated Emergency
Medical Transportation Database System) % Hi$¢& L7z “BEVEE L -z EX T3 2 — 41L&
n7=hi" Thotz,

$i5TdH 5 emsCharts #1113, BEHEHFWMEZ LR L. A S N/2FHKEZIT 9 emsCharts EIFIEN 2 T80 75
LAEBHELTBY., 1) O TH S Softech #hix, BEOE v 77 v 7, ik, EHAEEICHET S
774 MEWMEHKAT S Flight Vector £\ TV Ea—F T T I MREY 7 b7 2 T2 8EL Tz,

48  JHICEUTEFT [In BMC Resources, this court clarified the proper standard for whether a method claim is directly infringed by the
combined actions of multiple parties. The court’s analysis was founded on the proposition that direct infringement requires a single
party to perform every step of a claimed method. --- (H'B%) -+~ Yet the court recognized a tension between this proposition and the
well-settled rule that “a defendant cannot thus avoid liability for direct infringement by having someone else carry out one or more of
the claimed steps on its behalf.” Id. at 1379. Accordingly, where the actions of multiple parties combine to perform every step of a
claimed method, the claim is directly infringed only if one party exercises “control or direction” over the entire process such that
every step is attributable to the controlling party, i.e., the “mastermind.”

49 JESCEMTEAT [ That Thomson controls access to its system and instructs bidders on its use is not sufficient to incur liability for
direct infringement. |

50 JEICEE YA [ Under BMC Resources, the control or direction standard is satisfied in situations where the law would traditionally
hold the accused direct infringer vicariously liable for the acts committed by another party that are required to complete performance
of a claimed method. |

51 JECEEYMAT [In this case, Thomson neither performed every step of the claimed methods nor had another party perform steps
on its behalf, and Muniauction has identified no legal theory under which Thomson might be vicariously liable for the actions of the
bidders. Therefore, Thomson does not infringe the asserted claims as a matter of law. |

52  Golden Hour Data Sys. v. emsCharts, Inc., 614 F.3d 1367 (2010)
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Z L Cijttid. emsCharts & Flight Vector & Z 17 ) S & 5 72D IZHIE X — FF ¥ v T2 L,
emsCharts & Flight Vector # 1 D= b & L CHFETHEL 720

CAFC &, J5® Muniauction FFI2 BT 5 CAFC HkZ G L. JHEOFEWIZ O W THREFAKIZ L 54
AREDESNIATHDVRETHRETH 2 L RO LN L7201, 1 OO ERDPETORT v T L THEHA
TIFIREATH) 2 LT, BHE, TobbE#HL LTEHEMLEZHA ) 2 L 28R LT 2 L8035 %
EZAh, HHIIIRY D o 72 L BO B ILAMDBA T TH B 006, HEAREIZEDO SNV EHIRL
7’:53,540

Db X912, 2#DMRIE S — My T2 L2 L ) 2R ETH-TH, HAREFEDOHIIFED
LNEVT EN D, CAFC AR EHIUIIRROZEMEIIIEF I 2 HEETH 72 VR Do

1 Akamai E%

B FEARD G- 3 IR EIC T 5 CAFC DE X T BRE K ED BB E 7 o 7234 HY Akamai F*
T b, TD Akamai HHFIZT 27 Y VEIE R v 7 —2 (Content Delivery Network (CDN)) (ZBH9 %
¥er O B FEfEMEH CTdH 5 Akamai Techs., Inc. (LLF. [Akamai 1] &\ 9) A5 CON ¥ CTHA T %
Limelight Networks, Inc. (BAF, [Limelight ¥ &9 ) ZIFFFHERECHA-F L TH 5.

AR CRERFS56108703%) 13K AT 4 ¥ 7Y A5 435 (CDN IZHHY) 1ZB$ 2 HE0%RN
THY), TOFATA VTV ATABIZAY Ty BORAARTTY =27 130) 2RFWICHET 5720
R BB CRESE SNIBBDO KR AT 4 ¥ 7 =364 En DR SN, FRAT 4 ¥ 7 —3361213H#
WMEANTMDART TV 27 POV EINTEBY ., =BT 7% 4 b (FERLHE2) 77 AL
BRI, TIOWICRBERARAT A Y 7=\ ar Ty kiAAEE, 72 T R=VIHARAAT
FREEHILET, FRVT 2 TRV DOEREZFEBT LI AT L THo7, TOVATLEZFEBT L7
DIZE, RATA VTV AT ABIEMENTVLIA YT VT 7RAEINE LI, T2 TR=VZ
BENDZALTOIANDY) VI MEERTLLENH ), 0 Y IIEROEFEEFEILY 7T
(tagging) &IN5,

KPR E o727 L— 2SO RARFT TV 22 M2 7 N B ATy THAMRESRD 1Dk
LTEHEENTW2E A, Limelight #3428 %5 CDN % — ¥ ATk, 2@ % 7 ) % Limelight 1Tl
BRI T T2 2 Eh b, iR EORG Z M2 12H72 ). O R%E EORRIZEHIGT 2 275
KPR BIT 2 FE LG E o7z,

RFMIITRER ORI TDH D 20095 4 12 1 WP te Sh-. 20104E12H @ CAFC Ik,
20124F 8 H @ CAFC (REEE) 1Pk, 20144 6 H o @B (LT, TiR\EHE] L voo) ok,
20154 5 H @ CAFC gk, [4E 8 H D CAFC (KEE) HIdk, 20164F 4 H D3k FEAZ % #% T,
F4E 7 BICHIRIC X o THRAHPEATT SN TV 5, DUF. CAFC It & @ B gels o v CTRER BN AR
5%

(7) CAFC ¥li® (20105128)%

CAFC 13, AHMEIZBT 5 Limelight 4 L H% & OBFR L. S5O Muniauction FHICBIF 24— 2 a ~

53 J5 3L 7% 24 & BT [ Where the combined actions of multiple parties are alleged to infringe process claims, the patent holder must
prove that one party exercised “control or direction” over the entire process such that all steps of the process can be attributed to the
controlling party, i.e., the “mastermind.” Muniauction, Inc. v. Thomson Corp., 532 F.3d 1318, 1329 (Fed. Cir. 2008) (citing BMC
Res., Inc. v. Paymentech, L.P., 498 F.3d 1373, 1380-81 (Fed. Cir. 2007)). Here, the district court concluded that the evidence of
control or direction was insufficient as a matter of law to uphold a finding of joint infringement. We agree with the district court that
the evidence here was insufficient for jury to infer control or direction. We see no need for extended discussion of this issue and we
affirm the district court’s grant of IMOL as to the process claims the jury found to be jointly infringed (claims 15-22). ]

54 A PIZB T Newman FIFFHE, emsCharts 1 & Softech #LIZMHEDOY 7 b7 27 7075 A0 EZHALT1 DD
Ny =Y LTHRLTED, N=1+F Yy TOT LAY ) —ATRBEEVAT AN Y — 2 VAZEET S LD E
RENTWo W) HERZH TR L, WHOLFEGEIEAMFFHEEZREL TV L LFMETEZ23DTHLET LR
HEREZBRTV 5,

55 Akamai Techs., Inc. v. Limelight Networks, Inc., 629 F.3d 1311 (2010)
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% H Tdh 5 Thomson f1 & AFLHE & DRIROILEEIZ N DD, Limelight ftOBE N EDI LTV %
Limelight ¥ CDN THUE T 22 E L. & Z T D AT v TR ERL TW 5 &k, REBEAROFAEE
e L7z,

RIZ CAFC 1. Limelight #1 & % & O BIICEEHERLFYE  (standard form contract) (IfFFET A DD, T
DOERIBRICY TN ITDAT v TOFEME F#HEMNT S DD TIEAR L, BIZ Limelight 0 CDN % — ¥
2 MHT 5 LBEDPRDIZGEE, YFAT y T2 ERMTIULESRH LI EEZRLTVEETTH
D, BEIFICHFOMBROZDICHSYOFHE T THEIL T2 BT, R EORBOHFHEDHEL
72

VL k25 CAFC 1. Limelight ¥ D% A% Limelight t#t DA E L THTEI L TV 5 2 & i, ZH ED
BHLLTY I DORAT Y 7R ERLTW5HZ L% Akamai #HIZVFETE TWiwE LT, Limelight £
2 & BUFEFHEIR EIRAL L 22 v & Db FI T 2 S0 FE L 72%%

(1) CAFC KikiE#lik (201248 B)*®

Akamai #1135 CAFC HIPk (20104E12H) #AHk& L TREELE (enbanc) 12 & 2% % CAFC 123k 0,
CAFC 32 DR & = F ANz,

RIS CAFC 1E, KRENEFH2715 (b) HHICBUT A2F7 1R ENEILT 5 720121F, BEEFEZHIC
EBEHFRHD AT v TOERZEFHELIHRLTWSE I EBLETH S & OFFIL, R, LE=
BELIFFBROBIEPOMY) THDL L L, ZOHFICH L, 0 BMC F0HB 2 EH L, FilRE
DEALDT=DIiE, FFFRHOETDOAT v THERINTVWE I L ZILETHLDDD, ETDAT v
THRR—FHRIIBo TEMMENTVE Z LEDVALRIAETH S LT 5, 2715 (b) HITOWTH 72 2R
ERHATAIEZWS LY,

56 J5 X% Y & U [In this case, there is nothing to indicate that Limelight’s customers are performing any of the claimed method
steps as agents for Limelight. To the contrary, Limelight’s CDN is a service similar to Thomson’s online auction system in
Muniauction, and Limelight’s relationship with its customers is similar to Thomson’s relationship with the bidders. In both cases,
customers are provided instructions on use of the service and are required to perform some steps of the claimed method to take
advantage of that service. In Muniauction, the customers performed the step of bidding. Here, the customers decide what content, if
any, they would like delivered by Limelight’s CDN and then perform the step of “tagging” that content. Limelight’s customers also
perform the step of “serving” their own web pages. |

57 JE X ¥% % & Pr [As discussed above, Limelight’s customers decide what content, if any, they choose to have delivered by
Limelight’s CDN and only then perform the “tagging” and “serving” steps. The form contract does not obligate Limelight’s customers
to perform any of the method steps. It merely explains that the customer will have to perform the steps if it decides to take advantage
of Limelight’s service. -- (FFl%) --- Limelight’s customers did not perform the actions of tagging and serving as Limelight’s agents
and were not contractually obligated to perform those actions. Instead, the evidence leaves no question that Limelight’s customers
acted principally for their own benefit and under their own control. |

58 JE L% M I [Here, the asserted claims were drafted so as to require the activities of both Limelight and its customers for a
finding of infringement. Thus, Akamai put itself in a position of having to show that the allegedly infringing activities of Limelight’s
customers were attributable to Limelight. Akamai did not meet this burden because it did not show that Limelight’s customers were
acting as agents of or were contractually obligated to Limelight when performing the tagging and serving steps. Thus, the district court
properly granted JIMOL of noninfringement to Limelight. |

59 Akamai Technologies, Inc. v. Limelight..., 692 F.3d 1301 (2012) % 8. kil(7)® CAFC P 54 4 72 H %12 CAFC i
Akamai F+F & 6 U < BB ERIC X 2 HFHER EATHIE & 7% 5 72 McKesson #J: (McKesson Techs. Inc. v. Epic Sys. Corp.,
2011 U.S. App. LEXIS 7531) 2BV TH AR 2R L TBYH . &K CAFC KIELEH P TIE, McKesson T b A b T
FHEINTWV5S, 2B, McKesson FHFEREME L BHLEOBETFNII 227 — ¥ 3 VIZHT 2 HEORT CREF:
#16757898%) DOMEFIH T % McKesson Technologies Inc. 25, [EFIEMfE L BH L OE TN II 2 =Fr -2 a V2 EHT
% MyChart £\ 9 V7 b = 7 & W58 L T\ 7 Epic Systems Corporation & #5112 #E TR A 72 HFTH %,

60 JESCEEMTE AT [Recent precedents of this court have interpreted section 271 (b) to mean that unless the accused infringer directs
or controls the actions of the party or parties that are performing the claimed steps, the patentee has no remedy, even though the patentee’s
rights are plainly being violated by the actors’ joint conduct. We now conclude that this interpretation of section 271 (b) is wrong as a
matter of statutory construction, precedent, and sound patent policy. --- (F7l) -+ In doing so, we reconsider and overrule the 2007
decision of this court in which we held that in order for a party to be liable for induced infringement, some other single entity must be
liable for direct infringement. BMC Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373 (Fed.Cir.2007). To be clear, we hold that all the
steps of a claimed method must be performed in order to find induced infringement, but that it is not necessary to prove that all the steps
were committed by a single entity. |
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ZOHME LT, CAFCIE, EHEREFICOWTHET 52715 (a) HIMEEEZRAITHETHL I L
Mo, HEOFKHDAT v THEBEMRICE > THHE L TEBSN2HE1E. REEABBRIGET 8
EEBEWT, BEEEEZR LRV, —HT #ERECOWTHET 52715 (b) HiE. BEFITE
ZRTLOTIE AL, FEBRENRLT 57201201, FIUTAPRHRELDISRI T2 L 2R2EHED
Mo TWZ ENERINTBY, ZOEBIFFHREIFIET S L) 2 EDHE—DHlIFTH > T,
STV HBEREDHFIEDVIEE, TOHBERENHE—FHRITERN TS Z & OVFEE EFH— Tk <,
T, REEVPHE—-TERZHT L CEFEZEE LA L. HEERZFHTI L T2 RE LSS
& THRRFHER 105 2 2 BITE VI R KL 2o, BHERENH—FHRIER T2 2 OV LEE Lk
WE W) DA, 2715 (b) HOSELDOHRERERTL 5 LB~R" Eig271% (b) HIZOWTOH 2%
EFIZOWTORYEEZ P L7z F72 CAFC1E. VMBS REFBESY L 0ME» O b, Bk
IR Z LK THAHZ L2 HBHL 72,

D275 (b) HIZOWTOH - RMMO F Tk, (1) Limelight #1725 Akamai #E O 4FFFIZ OV THI-
Tw7zZ L, (2) Limelight #:251 DDA 7 v 72 RO THHFBRAOLETHOAT v 72 EEL TWwW/i-Z &,
(3) Limelight #2558 D AT v TR a3y 7y 7ungt ¥ (FE) PEMT S LI ICHFEII LIz & RO
(4) avFr7unNt FREBRIROVDRA Ty TEFER L2 & &2 VFETE 2341213, Limelight £
BHTREOEMZHE D LHR L, FURENAGEIC D &, Limelight #1112 X 2 R EIHFE LD
DD, Limelight #3F5 R EOTEEZA D L OHWi2 T L722%

Db X912, CAFC RIEEIZEHBR FEORAAIEE L72AS FizeiiciEo &2715% (b) HOFET]
BEOHRZRD, FIRFIEITCRAEZIT) L) ITHBITELRE L.

() ZE#¥R (2014FE6 A)

Limelight #1136 CAFC KBEEHT (201248 H) #AME LT, mEBIC L& L. mEmBIEARMS
FEEZEL, RERFFE2714E () HIZEOSCEERERZITIBIFEE LR LD, 2715 (b) HICH

61 JE 7% 2% 18 BT [Because direct infringement is a strict liability tort, it has been thought that extending liability in that manner
would ensnare actors who did not themselves commit all the acts necessary to constitute infringement and who had no way of
knowing that others were acting in a way that rendered their collective conduct infringing. - (F{'B) --- For that reason, this court has
rejected claims of liability for direct infringement of method claims in cases in which several parties have collectively committed the
acts necessary to constitute direct infringement, but no single party has committed all of the required acts.** (FFE&) - To be sure, the
court has recognized that direct infringement applies when the acts of infringement are committed by an agent of the accused infringer
or a party acting pursuant to the accused infringer’s direction or control. |

62 JECEEATE T [ Induced infringement is in some ways narrower than direct infringement and in some ways broader. Unlike direct
infringement, induced infringement is not a strict liability tort; it requires that the accused inducer act with knowledge that the induced
acts constitute patent infringement. --- (F'I%) --- An important limitation on the scope of induced infringement is that inducement
gives rise to liability only if the inducement leads to actual infringement. That principle, that there can be no indirect infringement
without direct infringement, is well settled. - (H1li%) -+~ Requiring proof that there has been direct infringement as a predicate for
induced infringement is not the same as requiring proof that a single party would be liable as a direct infringer. - (FFB&) --- A party
who knowingly induces others to engage in acts that collectively practice the steps of the patented method—and those others perform
those acts—has had precisely the same impact on the patentee as a party who induces the same infringement by a single direct
infringer; there is no reason, either in the text of the statute or in the policy underlying it, to treat the two inducers differently. -+ (F
%) -++ Rather, “infringement” in this context appears to refer most naturally to the acts necessary to infringe a patent, not to whether
those acts are performed by one entity or several. |

63 HWikxxDtr ¥ a v CiEBH,

64 HPpXDX” v a v D iEBH,

65 JE 3C 7% 2 8 BT [In the Akamai case, although the jury found that the content providers acted under Limelight’s direction and
control, the trial court correctly held that Limelight did not direct and control the actions of the content providers as those terms have
been used in this court’s direct infringement cases. Notwithstanding that ruling, under the principles of inducement laid out above,
Limelight would be liable for inducing infringement if the patentee could show that (1) Limelight knew of Akamai’s patent, (2) it
performed all but one of the steps of the method claimed in the patent, (3) it induced the content providers to perform the final step of
the claimed method, and (4) the content providers in fact performed that final step. - (FHB&) --- While we do not hold that Akamai is
entitled to prevail on its theory of direct infringement, the evidence could support a judgment in its favor on a theory of induced
infringement. ]

66 Limelight Networks, Inc. v. Akamai Techs., Inc., 572 U.S. 915 (2014)
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F 75 #U. Deepsouth Packing FHH % i B HI ¥ % 22BRI, HFRFICHR B 2508 2 WO\ THA N Tl fE 2
oy Mg L CTHMENCEH 5 L vo ZEREEZED R WEET T A IR L CRFEREOTTE 2 b
5 EEHEIVEMLTAIRL L722715 (f) HOMFAEDL S D ARHIIZB T 2k 2 E T oh s & LT,
RADVIEIEE 2 W o WA 2 B CERHPERERREZ DL WET T AOHMPAZ IR T 2 XE TlE %
WERRZT, ZLT, FLELEERENREL TV RVELE, RETAESICES FRIRHTE
/AN DAk

RBICREKIE. FIREORLODIIZEEREOHFENPLETH S L2715 (b) HEZMRL M
G B HTHERELMECEXTCLEIOMENELAZ LIIRERE LTHHEELTWEb00, 5l
REOBED AWM ) —EWAMRE TR b b Vo i R MENEUEL Z 05, KERFED
BLEDHEIZED TV AFTREFICHT 2B ZRAMICEZTLE) LR IELLTE v AR

72

- o

67 Aro Mfg. Co. v. Convertible Top Replacement Co., 365 U.S. 336 (1961) AR CTHIE & 74 o 7245775 CREFERF 52569724
F) I UN=FTNVHBE, Wb®LIF—T A —ICHLNEIT) EATREZLEM (Convertible Folding Top with
Automatic Seal at Rear Quarter) (B35 dDTH )., FFiFHEH TdH % Convertible Top Replacement Co. (LLF. [Convertible
] Ewvdo) B EREEFFFEPICHV 5N B 1% 58 L T\ 72 Aro Manufacturing Co. (BLF, TAro ] v 9,) =%
L% CREFFE271S5 () TH) THALFNTH D, Aro tlAHE - BHE L Cwzitid, €42 I VE— 5 — XH#ED
HEI OB & LT SN2 DTH Y, €3 TV E—F — ZfLiE Convertible #1:4> & APFFFFIZB T2 5 1 1~
AEZIFTRD, Aro #HIE T4 £ Y A 22T Tl oo, kEHIE, HERENSEEL 2T, FH5EEFEIAEL
R\ EW ) FANZ19524E OEYIEF B TEELS W EDFHRICED T E 2 H O NI L2) 2T AINHERFCRES
NTVHEWERHOH L 235H0d, IAFICL2EELMEOBECTH S RO OHN, AFMHICB) 2 HBHOFAH L
JEFE Ltﬁ%ﬁci‘%?éﬁfb bIDL) RBHICHELNTATHTH Y, IABICLLEEREIRLL W & 28N,
Aro #IC L 2 HF G REDH & HE L7,

68 Jﬁi%ﬁéﬁ)ﬁ [ Neither the Federal Circuit, see 692 F. 3d, at 1308, nor respondents, see Tr. of Oral Arg. 44, dispute the proposition
that liability for inducement must be predicated on direct infringement. This is for good reason, as our case law leaves no doubt that
inducement liability may arise “if, but only if, [there is] direct infringement.” Aro Mfg. Co. v. Convertible Top Replacement Co., 365
U. S. 336, 341, 81 S. Ct. 599, 5 L. Ed. 2d 592, 1961 Dec. Comm’r Pat. 635 (1961) ).--- (H1li%) --- But the Federal Circuit reasoned that
a defendant can be liable for inducing infringement under § 271(b) even if no one has committed direct infringement within the terms
of §271(a) (or any other provision of the patent laws), because direct infringement can exist independently of a violation of these
statutory provisions. See 692 F. 3d, at 1314. -+ (H'l%) --- The Federal Circuit held in Muniauction that a method’s steps have not all
been performed as claimed by the patent unless they are all attributable to the same defendant, either because the defendant actually
performed those steps or because he directed or controlled others who performed them. -++ (FFH) --- In that case the defendant has not
encouraged infringement, but no principled reason prevents him from being held liable for inducement under the Federal Circuit’s
reasoning, which permits inducement liability when fewer than all of a method’s steps have been performed within the meaning of the
patent. The decision below would require the courts to develop two parallel bodies of infringement law - one for liability for direct
infringement, and one for liability for inducement. |

69 Deepsouth Packing Co. v. Laitram Corp., 406 U.S. 518 (1972)

70 JFSCEEYMTEAT [Section 271(f)(1) reinforces our reading of § 271(b). That subsection imposes liability on a party who “supplies
or causes to be supplied in or from the United States all or a substantial portion of the components of a patented invention...in such
manner as to actively induce the combination of such components outside of the United States in a manner that would infringe the
patent if such combination occurred within the United States.” As this provision illustrates, when Congress wishes to impose liability
for inducing activity that does not itself constitute direct infringement, it knows precisely how to do so. The courts should not create
liability for inducement of noninfringing conduct where Congress has elected not to extend that concept. |

71 HWRXDEs ¥ a3 v 1B 2B,

72 JESCEEUTE T [Finally, respondents, like the Federal Circuit, criticize our interpretation of § 271 (b) as permitting a would-be
infringer to evade liability by dividing performance of a method patent’s steps with another whom the defendant neither directs nor
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controls. We acknowledge this concern. Any such anomaly, however, would result from the Federal Circuit’s interpretation of § 271
(a) in Muniauction. A desire to avoid Muniauction’s natural consequences does not justify fundamentally altering the rules of
inducement liability that the text and structure of the Patent Act clearly require—an alteration that would result in its own serious and
problematic consequences, namely, creating for § 271 (b) purposes some freefloating concept of “infringement” both untethered to
the statutory text and difficult for the lower courts to apply consistently. |

73 JE L% 24 f4 AT [But the possibility that the Federal Circuit erred by too narrowly circumscribing the scope of § 271 (a) is no
reason for this Court to err a second time by misconstruing § 271 (b) to impose liability for inducing infringement where no
infringement has occurred. --- (%) -+ Our decision on the § 271 (b) question necessitates a remand to the Federal Circuit, and on
remand, the Federal Circuit will have the opportunity to revisit the § 271 (a) question if it so chooses. ]

74  Akamai Techs., Inc. v. Limelight Networks, Inc., 786 F.3d 899 (2015)

75 JESCEE G T [In the court’s view, and for the reasons set forth in more detail, infra, direct infringement liability of a method
claim under 35 U.S.C. § 271 (a) exists when all of the steps of the claim are performed by or attributed to a single entity—as would
be the case, for example, in a principal-agent relationship, in a contractual arrangement, or in a joint enterprise. Because this case
involves neither agency nor contract nor joint enterprise, we find that Limelight is not liable for direct infringement. -+ (H18%) --- In
the present case, the asserted claims were drafted so as to require the activities of both Limelight and its customers for a finding of
infringement. Thus, Akamai put itself in a position of having to show that the allegedly infringing activities of Limelight’s customers
were attributable to Limelight. Akamai did not meet this burden because it did not show that Limelight’s customers were acting as
agents of or otherwise contractually obligated to Limelight or that they were acting in a joint enterprise when performing the tagging
and serving steps. Accordingly, we affirm the district court’s grant of Limelight’s motion for JMOL of non-infringement under § 271
(a).]

76 Akamai Techs., Inc. v. Limelight Networks, Inc., 797 F.3d 1020 (2015)

77 JECEEYTE AT [Direct infringement under § 271 (a) occurs where all steps of a claimed method are performed by or attributable
to a single entity. See BMC Res., Inc. v. Paymentech, L.P., 498 F.3d 1373, 1379-81 (Fed. Cir. 2007). Where more than one actor is
involved in practicing the steps, a court must determine whether the acts of one are attributable to the other such that a single entity is
responsible for the infringement. We will hold an entity responsible for others’ performance of method steps in two sets of
circumstances : (1) where that entity directs or controls others’ performance, and (2) where the actors form a joint enterprise. |

78 JESCEEMEPT [To determine if a single entity directs or controls the acts of another, we continue to consider general principles of
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vicarious liability. See BMC, 498 F.3d at 1379. In the past, we have held that an actor is liable for infringement under § 271(a) if it
acts through an agent (applying traditional agency principles) or contracts with another to perform one or more steps of a claimed
method. See BMC, 498 F.3d at 1380-81. We conclude, on the facts of this case, that liability under § 271(a) can also be found when
an alleged infringer conditions participation in an activity or receipt of a benefit upon performance of a step or steps of a patented
method and establishes the manner or timing of that performance. *** (H1l%) ==+ In those instances, the third party’s actions are
attributed to the alleged infringer such that the alleged infringer becomes the single actor chargeable with direct infringement. |
79 B ST % 24 & P [ Alternatively, where two or more actors form a joint enterprise, all can be charged with the acts of the other,
rendering each liable for the steps performed by the other as if each is a single actor. See Restatement (Second) of Torts § 491 cmt. b
(“The law . . . considers that each is the agent or servant of the others, and that the act of any one within the scope of the enterprise is
to be charged vicariously against the rest.”). A joint enterprise requires proof of four elements:
(1) an agreement, express or implied, among the members of the group;
(2) a common purpose to be carried out by the group;
(3) a community of pecuniary interest in that purpose, among the members; and
(4) an equal right to a voice in the direction of the enterprise, which gives an equal right of control. |
80 JEEEMTE AT [In the future, other factual scenarios may arise which warrant attributing others’ performance of method steps to a
single actor. |
81 Limelight #HI3FZ I0 L TR FANOZLLZERL TB Y, BHKFEHFITII Limelight #:AME$ 5 CDN ¥ — €
AEFHTHEDITHENERL 2T NE RO WITAEL LTI 7 IR -7 (37 0y 7ang Fhbor—
VORM) IZOoVTHBEINTEY . Z OFFEHIL Limelight #2518 LT CDN 4 —E ZAOFIH T 2 720 I IC &
25 7RI =V IDAT v TOENEFEITTH/Z L 2RT D TH S & CAFCIZHBI L TWw5, F72, (1)
FR %I Limelight fLISBF ST LTy 2 VA ALY — 2R LTED, 2DV 2V h AL F—I213 Limelight #: D4 —
E2ZEDEHIHATEhE Vo 72HiRmP, /IR EECL o THEDY 2 7 R=VICHAHRAENDEF A P A —
ADEENTWZE, (2) BEDOY 27 XR=VIZHKA MR =L ZHMARGTZODRE AT v THITRIE L Tz 2
&y (3) EEDBINSD AT v FIhEb vk Limelight £DOH —EAHFHTE W &, (4) Limelight #EOFAH
ARAE A LTINS R— P 247 o T 2 & 2 & v 723E UG, Limelight #E OB HIZH A 7~ 2 % % 1Tk
MLUTHBLTW b TR, BEPY IHIFEDOAT v T2 FEMT 2 T35 4 I ¥ 713 Limelight #112 & o TRk
EINTVZLERTHDTHS & CAFC ITHBI LT 5,
82 Mankes v. Vivid Seats Ltd., 822 F.3d 1302 (2016)
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3. EREBE TH B ERZ OMOIEIERIC X > CGEFH SN TEY, F47 v FOEREP T — 7 )L
RA =%y N LOWBEOER LR L2 T- TWwiz,

CAFC &, HEEEEIK L 2WVE L2251 RHULDY Akamai FIRET OBV IEEIE SN TR ENZD O
THoHIEZHMBICE 1 HFHREZHIEL, FF2HBMICELEL TV LY,

(1) Medgraph &%

Medgraph F4-13, BUIBISSLELRBEOBW L OEREZIN L. BHICT 5 BT 25 EOWHE
F# Tdh % Medgraph, Inc. 25, BERIF IS T M EE B T A 7 & % B%E ) O5E L T 5 Medtronic, Inc.
(LLF. [Medtronic 1] &L\ 9.) Z4FFHEETHRAIFHTH S,

RFMCTHEE 7o 724FF%8 CREFES9741245%) X, e €l CREZOREZ @ micilz L.
WEHRE IV E2—F VAT ATy 7a—=FL, EMAPRHETE S L) ICNERRE 7T 785 THER
TEHEETEDDTH S,

B 15 @ Medtronic fEDSBHFE R OWIE L TV 2T AT AMTEEVH EOMRBOBEHICET 527 —%. #l
ZAXIMAERE % Medtronic fEOHRIT 2 —=FH—NIZT7 vy 7u— KR35 L2 LTBY., BED
F—F R TF— I N—AEHEIN, BBEEF V54 CREHREZ R T L2 L TE, mBOEBILL
HEZORGERELATLIZLLTELDLDOTH 7

CAFC ¥ Akamai2ZfF 7 A b & v, GEUCEEDIFIE. Medtronic 1D ¥ R 7 A I AR O K
FD1OTHD [WEBICEEIT DL EL 1 O2OWERDP SO NENTVDEZ EERIAETELAT
71 RFEETELFHTETH D & EEBHIC, Medtronic #11& Medtronic £t ¥ 2 7 2 O FIH %
WY AT ADLDFIEDEZIIONT, KMFHRMIIB T2 ETORAT vy TOE % FHEIIT Tk
WERBRARE FEE (7) O Mankes Zfh & 3T BRIUIC, Akamai I PERT O d v B SLHE 12 IO W TES 1 )
R INTVZIZD P 0b ST, WRICHEHLZZLET I Lo JFFEREORT 2B E L,

() EliLilly &

Akamai Fl P70 S 14 L% 020174 1 H1C CAFC HPeAhs E 7z Eli Lilly B, Pl o3 577
W23 B IFEFHEOMERIE TdH A Eli Lilly & Co. 25, 4r%bifiH] % W58 3 % Teva Parenteral Medicines, Inc. (LA
Ty [Tevath] &v9,) FL2FFFHRETCHRALENHTH S,

KRBT L 2 - 7205 CREFEFT772209%5) 1&. RX PL 3 & FE W) Ka % &A%
BETHRICERSL Y ¥ I ¥ B2 BB IHRE§5 2 & THEA OB Z M2 25 ECETAL0T
Hot,

Teva fE2EDR X ML F & FEGZ2EHIEHAO Y = 20 v 7 8O T ~)VITIZER & BZ T O
WEEINTED, EERPY Y IV BIR2OBIARA ML FE FOFHEZRIRT L 7-DICUETHL I L8
FHHIN TV,

CAFC 1E. Akamai HIPI2BWVT, RN ETOAT Yy 7TOEEH—FERIRBE S ELH0 T >

83 JELE%UTE AT [ The en banc court changed the result in the Akamai-Limelight case, now ruling against Limelight and for Akamai.
Id. at 1025. The court did so by broadening the circumstances in which others’ acts may be attributed to an accused infringer to
support direct-infringement liability for divided infringement, relaxing the tighter constraints on such attribution reflected in our
earlier precedents and in the three previous rulings for Limelight on direct infringement.--- (1) -+ We need not say how much
broadening occurred in Akamai IV. In the present cases, the district court’s rulings and the arguments of Fandango and Vivid Seats to
the district court were squarely based on the earlier, narrower standard. We vacate the judgments on the pleadings against Mr. Mankes
and remand for further proceedings in light of Akamai IV. |

84 Medgraph, Inc. v. Medtronic, Inc., 843 F.3d 942 (2016)

85 JE %M TE AT [The evidence presented to the district court indisputably shows that Medtronic does not condition the use of, or
receipt of a benefit from, the CareLink System on the performance of all of Medgraph’s method steps. For example, Medtronic does
not deny users the ability to use CareLink Personal and CareLink Pro without performance of the claim step of ensuring detachment
of the measuring device from the patient after each measurement.-** (H1#%) --- The evidence also shows that Medtronic freely permits
using the CareLink System without performing synchronization, and it denies no benefit to such users for their choices to do so. J.A.
1499, 1503. Patients can freely choose to bring their devices to their physician’s office and have their data extracted locally there. J.A.
82021, 967-68. Patients also can print or email reports and bring them to their medical practitioner. J.A. 907, 923.

86 Eli Lilly & Co. v. Teva Parenteral Meds., Inc., 845 F.3d 1357 (2017)
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VALH DD EARBENTV S HIZOWTHNY, IR O EHIIME B BARN 2 FEBRICE ST
il S5 b DTH- T, Akamai FHFEOBH O X 5 (EEHERFEIIED BT R HAM ATt 51 %
TS AICEONS LD TIE W LB RDDO% Akamai2Bfh7 2 + 2 v, G S X, EHIZBEEIC
L CEBORMZ, GEINOSMPRA P Lt FO#ES W) FROEZICEAEOTTBY., ok
MO IR A IV FRFEL TS L LT, EilC X 2EHEREOHAELEOY, BT Lol
WAE R LD E, Teva S ICHET IR EOELZ DR,

7B CAFC 3. FitHIMT T2 2 EME BB L OBRICE DD TIE RV ERRTZ) 2T, Akamai 1
PTRENTHEEITHEIE OV TEHEREOHFEICH T AMELZFRT 20 TH Y 1 RMITIZIR
NFEROKEZRHZTHOLF AN NELZ L 2HLDTREBLEY,

(T) Travel Sentry E=ff

Eli Lilly Z-: CAFC 137 5% 1 4E#1213 Travel Sentry FE”D CAFCHIik b M XN T B, Z O,
Fsa v 7 & 7R mRAE TR B S 2 RERFHEE T db % David A. Tropp & (AR [ Tropp K] &9 )
M HEgRT Y 21T A Y A XA Z BT 5 Travel Sentry, Inc. (LR, [Travel Sentry £t &9 ,) Z4F
TR ECTHA-FHTH 5,

AP T L 72 o 7245775 CREFERF7021537555) 13, flafdbegay 727G~ Ay —F—u v
TG E AT A KT v 2 R THRAE S ECET AL DO TH B,

RUHEFEFEIL, MAGbEay ZHSEIAY —F—0y V#5263 5550 v 7 2145 % 2
7v 7 (BUF. [S1) &wv9o), Hiicdsska v 7 BRI X 280 2 FIHOM R IR L%
FHLTHBEZ IR T L A7y 7 (UUF, [S2] 2\v9,), k& ko y 2 Th b Z L 2T
BAERIRET D AT v 7 (LT, [S3] &vd,.) RO, RAY —F—2HWTFMWEZHET 5 AT v
7T (LAF [84] Evdo) LWVHADDRT v ITHLEEINT WD, SIE S213455kT v 7 OLRE H°
f1H)AT Y 7THY. S3& SUIELARIICFM AN (FWPRER) M7 ATy 7 THh b,

20014F 9 H11H oML %7 a H4eLFR, KREOZ2S Tl SIS PP 2 HIF 5 2 L2k 5T
Wb, L2, KRELGERRZ )T (Transportation Security Administration (TSA)) 25 FAGE% 52 1) 72 — 1Y
IZTSA By 7 LIFEN B 5550 v 7120V T TSA DT A A —F — 12X o> THSWRETH 5 72

87 JESCEEMTEFT [In Akamai V, -~ (%) --- we observed that, “[i] n the future, other factual scenarios may arise which warrant
attributing others’ performance of method steps to a single actor. Going forward, principles of attribution are to be considered in the
context of the particular facts presented.” |

88 JESCEE 4TI [Tn Akamai V, we found “conditioning” based on evidence that the defendant required all of its customers to sign a
standard contract delineating the steps that customers had to perform to use the defendant’s service. 797 F.3d at 1024. But we did not
limit “conditioning” to legal obligations or technological prerequisites. We cautioned that “principles of attribution are to be
considered in the context of the particular facts presented” and even expressly held that § 271 (a) infringement “is not limited solely
to principal-agent relationships, contractual arrangements, and joint enterprise.” |

89 JHCELMTE AT [ We therefore see no reversible error in the district court’s finding that physicians condition patient participation in
an activity or receipt of a benefit (pemetrexed treatment) on folic acid administration and also establish the manner or timing of
performance. |

90 JE X ¥ M4 Ft [To show inducement, Eli Lilly carries the burden of further proving “specific intent and action to induce
infringement.-- ('l%) --- Depending on the clarity of the instructions, the decision to continue seeking FDA approval of those
instructions may be sufficient evidence of specific intent to induce infringement.--- (H1#%) --- Again, the product labeling includes
repeated instructions and warnings regarding the importance of and reasons for folic acid treatment, and there is testimony that the
Physician Prescribing Information, as the name indicates, is directed at physicians. See J.A. 2181, 11253, 11255, 11256, 11258,
11278. The instructions are unambiguous on their face and encourage or recommend infringement.-* (F1l%) -*+ In sum, evidence that
the product labeling that Defendants seek would inevitably lead some physicians to infringe establishes the requisite intent for
inducement. The district court did not clearly err in concluding that Defendants would induce infringement of the asserted claims of
the *209 patent. |

91 JECEEAME AT [Our holding today does not assume that patient action is attributable to a prescribing physician solely because they
have a physician-patient relationship. We leave to another day what other scenarios also satisfy the “direction or control” requirement.
The two-prong test that we set forth in Akamai V is applicable to the facts of this case and resolves the existence of underlying direct
infringement. ]

92 Travel Sentry, Inc. v. Tropp, 877 F.3d 1370 (2017)
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O, figEL7-FFPMWETH TSI EDBHFSINTW S, Tropp K&, Safe Skies L%~ LT, TSA T v ~
BT 55H¥EERIT-> Tz,

B D Travel Sentry 41 D BB TH LRV F A YT FORTEZ W2 TSA Uy 7 IZHT2H¥%
ToTHY, Fkuy 7 IZHT2 74y AW ZE o v 78, vy ZRGEEBRRIRIT Ny 7
BLUESAL MRS LTz,

% 72 Travel Sentry #113Z20034E10H 12 TSA & A EEE (Memorandum of Understanding (MOU)) % ifif
HWLTBD, TOMOU IZIE. Travel Sentry fE25% 2 ¥ —F — (MOU I Cid [passkey| &9 HFEDH
WHENTWD,) 1500k v b % TSA ICEEMEFRMAE T 2 2 L. TSA BEBOREEEHRTE D20 E) 1
A —F—%TAPMTHI LR ERFRMINTW2H DD, TSA %% Travel Sentry tE2> H gt T 7z~ A
¥ —F —REMAEATT A 2 LR, Travel Sentry fLDFEHR T v 7 p3flib T 5 B OMAREIZ< A
F—F—%HTHEL., MERICHERSET 5 2 L 13%H%% (good faith efforts) & STz,

CAFC & Akamai2ZfF 7 A M & v, GEHUCHE-D X | Travel Sentry #1125 TSA 1C & A RUFFEFHEIH O %
D2ODAT v T (S3& 84) DFEJi%. TSA A% Travel Sentry #: D < — 7 23F S 7z FAif ¥ % 3B L.
Travel Sentry #2> SR XNz XA ¥ —F — 2 flio TP EHEET 5 L VI FREOELEELTB D, »
D, Travel Sentry FEASARIFFAFEM D S3& S4D TSA I X B E DL ¥4 I v FeikEL TwizME
WA, 1 FRICBIT BIRE L DOHWIE, TSA DT B FRHEICOVWTORE S 2HEHREICEILCDD
ThobELT, FFEMBIELRL,

G SN BAFITB L. CAFC X, J5D Akamai FFX Eli Lilly FF TI3EZ 3 2 A3 — € 24
PeEAGRL7AT A L A— DR ) 2 FEOb D TIE L h o 7205 H—EARBEFIC L > THREN AT ZHE
i3 52 LIk o THIIREERTELRFETH 72— Ty KEIE TSA 5E%T HFI4E1E S3E S4D F i
DPOEHEBEONDL OO TH LM THRNTH 2 LIZOWTHNDD, Akamai ¥ P % 103
BR BRI SMICRE L7z D TIE % <. TSA 2SR IIH|WBEA T S M-tz jll o h k<17
ATENTELLE V) T L LIFEBHRTD . TSA »° Travel Sentry L DFRFEZ 2 F7-0 v 7 Off§E %
Travel Sentry #E 2 LRI N2 A Y —F —TI79) T L 2 RZLLA I, AFFFFEHICB T 2 RED 2
DDAT v 7 (3L S4) #EML AT NE L SRV EANEELR N TH S LB,

93 JECEEATE AT [ We next consider whether a reasonable jury could conclude that Travel Sentry “conditions” TSA’s participation in
the correctly defined activity or receipt of the correctly identified universe of benefits on TSA’s performance of the final two claim
steps. We answer this question in the affirmative. Not only has Travel Sentry supplied TSA with passkeys and training that enable TSA
to screen for its luggage, but the relevant “activity” is coextensive with the final two claim steps. -+ (H/B%) -++ Similarly, whatever
benefits flow to TSA from identifying luggage with Travel Sentry’s dual-access locks and from opening these locks with the passkeys
that Travel Sentry provided can only be realized if TSA performs the final two claim steps. |

94 JE LR MM FT [We likewise conclude that, drawing all justifiable inferences in Tropp’s favor, a reasonable jury could find that
Travel Sentry has established the manner or timing of TSA’s performance. It is undisputed that Travel Sentry entered into the MOU
with TSA, provided TSA with passkeys and instructional materials on how to identify locks licensed with Travel Sentry’s trademark,
and replaced passkeys. See Appellee Br. 5 n.3. The MOU sets forth the steps TSA would need to follow in order to use Travel Sentry’s
standard and obtain the associated benefits. It is also undisputed that TSA has used Travel Sentry’s lock system. See J.A. 722-23.
There is evidence in the record, moreover, that Travel Sentry established its identifying mark, owns and licenses the trademark to that
mark, and controls the design of the locks and passkeys. Based on this evidence, a trier of fact could reason-ably find that Travel
Sentry has established the manner of TSA’s performance of the third and fourth steps of Tropp’s independent method claims. |

95 JECEEMTEFT [In Akamai V—and in Eli Lilly as well—there was evidence in the record that individuals who desired the benefits
of a particular service could be denied access to the service unless they satisfied certain conditions imposed by the service provider.
The benefits these individuals were seeking, however, were not coextensive with the claim steps they were required to perform; rather,
they could receive a benefit from the service provider after completion of these prerequisite steps. Here, by contrast, the benefits TSA
allegedly seeks flow directly from its performance of the final two claim steps. This is because the very activity in which TSA seeks to
participate is the very activity identified in the claim steps. --- (/i) -+ We observed that, in Akamai V, “we did not limit
’conditioning’ to legal obligations or technological prerequisites,” and recognized that the standard contract in that case “was not
significant for imposing civil liability but for *delineat [ing] the steps’ that customers would have to perform ’if [they] wish [ed] to
use [defendant’s] product.” " 1d. at 1367 & n.5 (quoting Akamai V, 797 F.3d at 1024). Here, too, it is irrelevant that TSA can choose
to accomplish its luggage screening mandate through other means. What is critical is that TSA must perform the final two claim steps
if it wishes to participate in the activity of screening luggage bearing Travel Sentry certified locks by opening such locks with the
passkeys Travel Sentry provided. |
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I /NE

DERTEZEHIC, HEOBEHFEMNIEINDE AT v 7OBEBRIMRIC L o THH L TE_S GG
WCBWTZLRHEmEEL 72D, YU IV T4 T4 = Een)iilfiod L. BMC Ff % 22,
EH IR OREME L W) KR EMETIEIH D DD, EEFH L HEFRADOAT v TO—HOE %
HHEB L AL INZHIIFH S Y, BHRBEFEORV. 280 5807z,

LA L2, HEHIIIROEEIER2 O HHAMNEMICHTE2EZIPOIRELZLDOTH S 72
¥, BMC FHF12%i < Muniauction % Golden Hour %29 UT. Z DOIEEIHAM ORI IE %
ROOLNLEFFFHEDOD & TRYBEMELECICEM LT ELLDTHE I EPHLNE LT,

ZO%. #alAiEd o72b DD, Akamai FF % EEEIZ, CAFC (2 & o THRRIIE B O E £ 2 Ik
T 570D Akamai2Bff: 5 A AR I NIz, CAFC X D Akamai2Z 7 A b #/RTI12H 72> T, Akamai
BORB BN 2 HEBRICEON L Z &2 L TBRNICIE, HEOEHIZBILETOAT Y 7O
fi% E—ERIRBE S0 F ) FbHVEL T EEZREL TV,

CORBEBY ., Akamai FHEH. Akamai FEICB W T — Y AR EH LB E ORI L TW2ik
MFB R BAMEIRICIRO NS 2 &, Bl & BEHOBMRAME L 72 > 72 Eli Lilly F:%° MOU (22D
{7%—= b F & LTORRDIIEL 72 5 72 Travel Sentry FFICBWTDETHO AT v 7O Ei % H— RIS
JRE X, HEREORVIED SN TV 5,

ZOXHI KREFEEOBICB VT, @A L HEORHICE U CHEBERD G35 R R E A
Y HHEPHAER LT E TWA, Akamai FIPL721F T2 | Eli Lilly HFI2BWTH CAFC IR 7 5
DYFVADOFIEERELTVE I ERNL, SHhd. FHRICE - T, HEOFIIZE L THREERL
5.3 DR R BT A PSR SN B WREMIE T rcd 0155, Tabb, KRERDRL. Ko
FEUC R U CHIB AR G- 2 AR E DS & 72 2 R Icon T, B BRI 2 HEERICE D
TEULKREEL 20D BFOL VY =V EFIIAN LV D, TNTH 1 OOBEEEITE L
F UL, CAFC AR L7z Akamai2 ZfF7 A MIx L TIREROHB S E R EN TRV L TH S, F
7z, Akamai FIPIZ X o THEEARDE G5 2 R EOHPAIR S Nz L idwv 2. Akamai2 T
A N7 O EAL L LA kb, VIEOBEMEZER L., HATHEEAESICT
5720120k 7L —20fELRTHIEDLEL LD, KEOKFFHBEEEICBWT, WRERRE M
RIEBROBEY ZHT S L) 2B Tr L—2 %l § 2 L%0H 5 2 & 1d Akamai FIPLIFT2 SRR S
THN®, Akamai HIPLIE S . MEFULOBRB T L —20#id TRT 2 EDFEEMIZOWTIE, M0
B SN TWE 2 &2 5", Akamai2 BfE 7 A b & BB EARD 53 2 Fir RS 10 5 FE % ik
THHREY —NVESWLDIRGEHRTH S,

HEOFRHIZET 2 RKEOHBIIOVWTOMEITZ 2 FTE L. VT, WOSKHICHE LTI A
B5-9 B AR E A & 7 o 72KRE DR B O VTR TW 2 & & T 5,

(2) HOREBICE T 5 HIf)
MOFYN BT 2 IG5 2 REW 2 R E L LT Centillion FH*2H 5%, 2o

96 MEEAZ=RAT 4 —T ¥ Ny <y KRENZBIT2EERE L 2o nR] mnEHe2% 35 (2012) 265-272H

97 JNEEASL REFFFETICBT 2 FEFHORRREICOWT] e %41 %125 (2015) 1-5E. #FHER =21 2
77— 774 [ Akamai 2582350 & SERERE O WG & FIIT L 72 CAFC g | 41 BI67510% (2017) 1583-1594H.,
RS RENC B 2 B 5512 & 2 5 5FHR 5 O 3L KIE IR — Akamai FI P 0 5042 5E  (Divided Infringement) 72
W LILERE  (Joint Infringement) OBJa] — ] AIPPI63% 7 7 (2018) 607-626FH

98 Centillion Data Sys., LLC v. Qwest Communs. Int’l, 631 F.3d 1279 (2011)

99 CAFC 2SI Z AT o MR EFHETH - T, WORHIIBIT 28K IRIES T 25 ZOMMORFHEEFMHFL LT
E (1) V7 b =2T7RBEY AT AT -3 (EREHRAT—Y 3 v) OMKEBO EARICET 2 HIHE Hw
THELZZL—4 (WbWwarH7ar¥tr—Yary -7 0—24) BT AMOFERICHET 2HEOMMDSFHE o
72 Uniloc Ff4f (Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292 (2011)). (2) 7 7 A Mgk AT AL, 1—¥IZ
L2UFIATLAOMMIC L Z2HEBEREORGHIIBVT, - FPEZTIARDPELFHOLIDE R o7
Intellectual Ventures I F+f (Intellectual Ventures I LLC v. Motorola Mobility LLC, 870 F.3d 1320 (2017)). (3) @3t %
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fHiE. BRSSOV - C2ARBZOEREZIEL, MELZ) A THECEET S AT AT 248
M D MEFIFH T H A Centillion Data Systems, LLC %, iR &3 A 7 A Z 24t 3 % Qwest Communications
International, Inc. (PA'F. [Qwest ft] &\ 9 .) FXFFFMRETHIFMHTH 5,

REMCHE L 70 - 72 05FF5 W CREFEFFS287270%) &, @7 — 2 2L T, —HF D=V F
WAV 2—F EL2T74+—<y NCERETAYATATHY), - RERMEEMO 7T+ v H13H%L
HETIEGE, 2—FDONR—VF VAV Ea—F250 B E 4T ) ER &) 2 DDA LR I T
W,

Pt TdH B Qwest HHFEOINIL Qwest HHEFDRETENY I A T4 ATV AT L E, =93 —=V F
WAYE2—=F A VA= NVTHT70 Y NV RIZIGAT Y NT TV =2 a oK SNTED,
GBI —F I HROBTFREHEROFHI TR TH o720 W LT TV r—va >
ENRX—=VFNIAE2—=FIIA VA=V LA CHETREEREAMNT AL TELN, LT 7
Vhr—2arviA4 VANV 5T LI o TENERESFIHRE L %2 - 726

Qwest tHEEDRAET ANy 2 F 7 4 AV AT LARZERNIIZ—F 050 REZ T CTEHETLHDOTH
D =TV ZARRRT L, BRI L TR L-7—5 2HHAREB LAY, —%H» 5 A HiH
RIE LA T FEREZZTDLEF—F 2B L T2 —HFIZEE L) LT,

F 9" CAFC 13, NTP FC% 51 L. KEHEFH2715 (a) HOME TV ) ¥ A7 L OREFFFEA O fli
HOBPRICBIF LY ATF20aryta— ek, VAT LRz —ERAWELRREICTLIZETH-
Ty NTPFHICBO T —FDRET —NEHE L TV AR 2 bW R X511, VAT A
OWEM R TR EBERT DO TIER WV, Thbb, I—F2YWHNICREY —N"2HFEL kol
CEEMEEEZLRST. 2 —FPEHFRATH L Y AT A EBBRT 52 TOMEENEEFEVIOHKNT
FMLTwUE, EHEEH LR b5 &R,

ZD9H 2T CAFCIZ, Qwest EFED L —H1Z, F v F~ ¥ FEEICBWT, 22—+ UV F< Vv FE
KE Qwest HEEDNY 7 F T 4 ATV AT AT, N9 T F T4 AVATFAZLI—FhbDt y 73
RESRIZIED W T 24T\, TOfRFREL—FITELTBY, 2—HFoar ta—VilkosTNy 74
TAAVATARORREZEL L VIR PEZEZLTVENS, 2—FIE Y AT L2 MHT 5 H—F4k

WATFATTZRAVATAIBNT, BFEIATLAOMBERZ I OBRAL TR —FIZLDYF I AT LD
R X 2 EBREOREA ML % > 72 Grecia T4 (Grecia v. McDonald’s Corp., 724 Fed. Appx. 942 (2018)). (4) #
BOEm HIRHIE S 2 7 2L, 2L 2 EBREEOR IR SNIREGIIBVT, UE VAT LAOEERG %
RFET B HEDOFTRFEORGHETICB VT, HEDOEBINEMFSTE LS D 1D & % 572 Omega Patents F (Omega
Patents, LLC v. CalAmp Corp., 920 F.3d 1337 (2019)) % &£25% %, Centillion Fff: & W B OFMTH S Lig (2) »5 (4)
DHFEATIZETOHEMITB T Centillion FF CAFC HRAFIH ST 2,

100 NTP, Inc. v. Research In Motion, Ltd., 418 F.3d 1282 (2005) RFHIEE T A — VI AT L L ERAY VI =2 VAT L%
AL, ZELZET AV EEFERGERICRET 5 Y AT AT 258 CREFFHH55436960%5) % A3 % NTP,
Inc. 7% Research In Motion, Ltd. (BLF, [RIMfL] W9 o) ZUHHRETHAFMNTH S, RMHEDO Y X7 21F, &
TSR O EM 2 2 TAM L TWz2s RIMHEDO Y A7 20K 5 b, AMEFHFEWOBEESRD 1 2TH 5
[interface witch] IZHM4§ 5, ZELABEF A -V EERL Y M7 — 27 24 L THFERGRICRE T 2RET -
(BlackBerry relay) 1&KETIE % < A FFITHRE SN TWZ, 2F ) RIMAD ¥ 2 F 2 O—E#BITKESHIAFE L TWvWiz.
Z @ CAFC i1 BT CAFC 13, 271% (a) HOBETV ) Y A7 LA ORFFFEVIOMH L&, ¥ A7 2 fkhth—¥
ARBICEINT, Thbb, YAFA0a Y ru—ApfTbi, ZOMEHICE BRI EZ SN TH S Ll
729 2Ty KEWIZW S RIM 02— 5 — i3, KEN THFEGEKZEEL TRIMADO Y AT LA ZFHLTA v £—
VEREZELTWD RS, 2—F—ZKREN2L RMAD Y A7 2 %23 ba— )V LTRENTHEEZ ZZ L Tw
5LV HH0, RIMHOEGY — \SKRESMNIH L L LTH, FHiFEREORVEZTIT5 D TIE RV EHIR L7,

101 JESCEEMEAT [ The “control” contemplated in NTP is the ability to place the system as a whole into service. In other words, the
customer in NTP remotely “controlled” the system by simply transmitting a message. 418 F.3d at 1317. That customer clearly did not
have possession of each of the relays in the system, nor did it exert the level of direct, physical “control” that the district court
requires. To accept the district court’s interpretation of “use” would effectively overturn NTP because the predicate “use” in that case
would no longer fall under the definition of “use.” *++ (F1li§) -+ It did not matter that the user did not have physical control over the
relays, the user made them work for [**12] their patented purpose, and thus “used” every element of the system by putting every
element collectively into service. |

102 CAFC A& ZHM: (Centillion ) X U % @ Intellectual Ventures I 4~ (Intellectual Ventures I LLC v. Motorola Mobility
LLC, 870 F.3d 1320 (2017)) 1235 T Centillion FLHIZE R Lo0, REFFHHE271% (a) HOBETW ) Y AT LA DF
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THh b EBRRE, 13T CAFC 1, HRFRIZOVWTEH, Z—FDERENY 7+ 7 4 AV AT LDIG
E01I R 1 THIETSEDTERZVEOD, Z—HFIZEHHRLVA— FOBEFITER LT, Ny 7+ 74
AV AT ANEMICL A= 2RETL2LOTHL00. 7~y FEELEEC, ARTRICBW
Th, T—=HFICL DV AT AOMHINED HNDL LR, 22720, 2—FIC X D HERE % Qwest
FEEDFET N L7z &9 2o Td, #ERFICB W TRE SN-METIE e h o 72720, CAFC I35 12
EORFIZ OV TITHIW 2R S B o 721

72 CAFC %, Qwest #5512 X 5 ¥ 257 A DMHIZOWT, Qwest #5512 —HI2V 7 b7 = 7 Dt
ZLTWBH00, AMFFERINICBE TS [N—vFrar¥a—% 57— UWETE] 29— ik
BIEEVWTBLT, YATAERKEHHL TV LZWHR S, Qwest HHEHFIZL 5V AT 20fiHIE R
LRI, Qwest #E4IZ X 2 EBREOR T EHET S & L HIT, Qwest AL —FIIRLTWwH I &
by =¥ Qwest EEDRIAL LTHAL TSI L LED LAV L, Qwest HEEE X —H 12K L
TY 7 M7 27 REMEMZ IR L T 00, YV T b2 T7 28—V F VA ¥a—FI124 VA
F—=NVLCTHHTZ0E) DI —FOHBIFESLNTWDE I EDS, Qwest A5 1Z L —F DI B0
LTRIVERZEI LD W EHIRL Y,

PLEo X512, HEORPLIZRLD., WORIICB W IR O 0% MBI X L T v
< Ed, FEFBAE R T 2 & TOMREMFZ A HEHO BN THH L Tt JEFsiHo i &2
HENDLEDEZ % CAFCII/RLTWS, L2d o T, WORWIZHEWTIE, BREL 2 BT AR

HREVIOMADPRD O b 7201213, Hili (HERED) PETOMEER»OFREEZ L TW5E 2 & 2 RFFES
AL v EwiF v (Y4 FT [In an analysis of a system claim under Centillion, proof of an infringing “use” of the
claimed system under § 271 (a) requires the patentee to demonstrate that the direct infringer obtained “benefit” from each and every
element of the claimed system.|) & DEZZ/RLTW5, TOEZIIIEKDIHE, O EMDE A THRZE B S 12
Fo TEZENTVLRWVEFICRERRERIR LW e R b,

103 JESCE% 4 E BT [ We hold that the on-demand operation is a “use” of the system as a matter of law. 1 The customer puts the system
as a whole into service, i.e., controls the system and obtains benefit from it. The customer controls the system by creating a query and
transmitting it to Qwest’s back-end. The customer controls the system on a one request/one response basis. This query causes the
back-end processing to act for its intended purpose to run a query and return a result. The user may then download the result and
perform additional processing as required by the claim. If the user did not make the request, then the back-end processing would not
be put into service. By causing the system as a whole to perform this processing and obtaining the benefit of the result, the customer
has “used” the system under § 271 (a). It makes no difference that the back-end processing is physically possessed by Qwest. The
customer is a single “user” of the system and because there is a single user, there is no need for the vicarious liability analysis from
BMC or Cross Medical. |

104 JESCEEUTE T [We also hold that the standard operation is a “use” as a matter of law. The standard operation allows users to
subscribe to receive electronic billing information on a monthly basis. Once a user subscribes, Qwest’s backend system generates
monthly reports and makes them available to the customer by download or other means. Qwest also makes available to customers
software to load on their PCs to further exploit these monthly reports. Unlike the on-demand operation, this is not a one request/one
response scenario. By subscribing a single time, the user causes the back-end processing to perform its function on a monthly basis.
Like the on-demand operation, the back-end processing in normal operation is performed in response to a customer demand. The
difference though is that a single customer demand (the act of subscribing to the service) causes the back-end processing monthly. But
in both modes of operation, it is the customer initiated demand for the service which causes the back-end system to generate the
requisite reports. This is “use” because,

but for the customer’s actions, the entire system would never have been put into service. This is sufficient control over the system under
NTP, and the customer clearly benefits from this function. |

105 JESCE%4E P [Because the issue has not been raised on appeal here, we make no comment on whether Qwest may have induced
infringement by a customer. |

106 JFSCEE YT AT [ We agree with Qwest that, as a matter of law, it does not “use” the patented invention under the appropriate test
from NTP. To “use” the system, Qwest must put the claimed invention into service, i.e., control the system and obtain benefit from it.
NTP, 418 F.3d at 1317. While Qwest may make the back-end processing elements, it never “uses” the entire claimed system because it
never puts into service the personal computer data processing means. Supplying the software for the customer to use is not the same
as using the system.

107 JFSCEE AT [Following our vicarious liability precedents, we conclude, as a matter of law, that Qwest is not vicariously liable
for the actions of its customers. Qwest in no way directs its customers to perform nor do its customers act as its agents. While Qwest
provides software and technical assistance, it is entirely the decision of the customer whether to install and operate this software on its
personal computer data processing means. |
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Y AT AR IFE SR, VAT LARMHEIC L A EBEREDOW Z D 5155 43 HA Centillion FH4:
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LRI 5 2 EATE S,
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W72 T HEDOARBIIMGC 1 DO FERICZOMO EROITAZIFIEIELILNTEL LDV L -
Tz, 20k, Eit3 (1) A TRTEZ X )12, Akamai FHICBW T, HEEADSEG 3 5 ik
REMEEL S Y TINVZ YT 4 T4 NV VORIKI P BT 5 &9 CAFC OFRAITEMITHKD 5722 &
Moh, YYTNVNIYT AT AN=NVORIKID L L. CAFC IIBB TR G T 2 iR EICB W THE
RENANLT B HPAZ IR T 57210 Akamai2 ZET A b &) B A EY BiF7z. £ L<C Rad3 (1)
7 @ Akamai FLLFE D Eli Lilly 5% Travel Sentry - TH 5472 X 9 12, CAFC 13 Akamai2 2 7 A
N 2B DI L TP OEER RIS &, WEIARSE G T 2R ES RO SN L #i 2 Ik S
HFTW5,

—F. HRIZBWTH, EiE2 TRTEZLHE, HHEEED) UAREAREINTETIIVWD O
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KENICHKROFEEDOR TOFEmENILTLE, YV TV YT 4 T4 V=N EW) HIRIFET 5K
ECix, WOFEREICHKOE, HEEEOME L L TEEIARIEE- 3 25 R EI LT 5720
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109 CAFC 1 Akamai F: LT BMC AR ICB W THALEB TO 7 L — A DORBANBEOREPA T4 TH 5 & LT,
BHFHEEHNOEMLIIOVWTLHRBL TV, FEPRL L0 ICLET 52 LI TE WA Akamai T4 DI
CAFC Y T3 LEE D X 9 RHEFMLERFCo 7 L — A DRBHABEOREFA VAT TH % & v o 224FER I3 % 15
&8N Ty,

110 #BEOMHD SR S N2 R OLE, OB IIEREREICHYET. BETRICHALTONZL DDA
WU REDON R TH D L LT, MAVTHRER L Y MRS OBIATA 3T HEOREIED 25 5w e OREERA
(Deepsouth Packing Co. v. Laitram Corp., 406 U.S. 518 (1972)) #=F. T X 5 Z#aliAT4 % B3 % 720 O ik i 23
EoN, REMFFFE2T1E () EHPAIRINI L2 BT 5L, VERTH L KEHEZ. BEEASHS T 25588
BREMEOMRYE VIHEICE S 2R, HHINCBERATW 2 LEFTL2LHTE S,

111 ZPEoEBEZHASDE TR EKEEORIR, U EOTRZMAALE Tk s EETEORWEIIN L, #
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By 23HHAMNCTHELLZZL—22F 73y Er—Yary - 2b—0kn),

112 J&EBFER234E 2 A 8 HH 4135751908 (A4 » 7 IUMA 2R 3+0) . M s 3 F 234510 H 11 H BT HP 218
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