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1 Sho Sato Professor of Law, University of California, Berkeley.
2 The assertions made in this paragraph are documented in Parts II and III in considerably more
detail.
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ol:bllbhd, SNODEBOER, Y7o FHPREBIESNLTZ L
W2 B0E)DNE, WEDE ZAHELATIE RV,

COERE. CNLORMA ST 5. 28— MIE, 727 AF ¥ 1) XA LZ0H
HoORMERE T2, S—FIIE, Y70 EHERET L, ZOBMLEE, 77
AFx ) AL L B RADOMMZHHAT 2. AEOMFHE. 77 AF v Xak
Y 7u FEREDOHMOFEROV O EHERT oo TNHIE, T AF v XL
MENZ T o T, KO EH oz dH Il bits,

REWI, Y7oy EiEMe b, 377 AF v ) XL ORIEERR & #EEC
BhEL TW0bo ZiUd, BHROIEHLZTLS IV QEOHMIERT 20 TH %,
BAe, 77 AF %) LD (D, 727 AF 1) A L) EREREERD
FHEOEBIT2HHANC L - T, AREREHEDS Y = 70 Y EHOMH S EL00 L
I BV =70 Y ERELEKNLRE L0 E ) 2, RSB TN
5950

I. 77 XF v )X LEFIEEFERE D < 55EH

TIAFT X ) ALEMFET LI LD, SEDO LB LERILENTH L, T
7 AF X ) ALIZOWTER, KAOMEPILHIC R SN TWD, KETIE, T
REBERDO WL ODERBT 2128 LD 5,

— L OFERE T, TERIZOVWTOREHFOAY V¥ — N7 Tu—F1d, %
OXE. BZ LT QL) oF8x a3, 207 7u—

3 For discussions of purposivism, see Robert A. Katzman, Judging Statutes 31-38 (2014); Kevin M.
Stack, Purposivism in the Executive Branch: How Agencies Interpret Statutes, 109 Nw. L. Rev. 871
(2015); Daniel A. Farber, Do Theories of Statutory Interpretation Matter?, 94 Nw. U. L. Rev. 1409
(2001). Judge Katzman succinctly explained the basic premise of this approach: “It seems to me that
the fundamental task of a judge is to determine what Congress was trying to do in passing a law.”
Katzman, supra, at 31. For a critique of the assumption that Congress has any ascertainable intent,
see John F. Manning, Inside Congress's Mind, 115 Colum. L. Rev. 1911 (2015).
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by 727AF ¥ YA MI, EDVBEIRICRD D LT L 2B T 5, BRI, ##
LR A D 2 E THIRTTEETH b, 708 213 BERZMIESIEHIE. #%
HANCEMIG L L) IHERENDIRETHL L V) FEALETH D, RI2ED D
TP HHERFEHEORNEERTIRETELRL, VELOEGRCHESTESD
WEZFRAETRETE LW,
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ENDEREZLOEEDPTRMELE LTHFELTBY) . 207D OLEED
SRR T AEBOBENGEELTWVE, SNSDVEEDS DL HL2EL720
2. BHHREE ENDETHA )0 SNODOEMIEER CLERE) 25 134T
LWL TIE R, FEEIEMWICEEINTLE)ZEOH 00 L, C
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4 See Jeffreey A. Pojanowski, Reading Statutes in the Common Law Tradition, 101 Va. L. Rev.
1357 (2015).

5 For a concise overview of the debate about textualism, see Katzman, supra note , at 39-54.

6  Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (1998).

7  For discussion of this argument, see Frank B. Cross, The Theory and Practicer of Statutory
Interpretation 3040 (2009)

8  John Manning, Textualism and the Equity of the Statute, 101 Colum. L. Rev. 1 (2001).
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T AT ¥ ) A MRRAT HEE, AREEFELERE TS S HAINET 7 A
F ) AL TR SRR AMRFEERM L CE /2L FRkT 20 TNIFEELRHET
Hhbo RELRL, FEHRTT 7 AF ¥ 1) A MI, BEHRIZBWTEH) V) X4
FIFFEIHET LSO TH DL, 727 AF v ) A N 2 H LIS o BH T

9  This “rule of law” argument is discuss in Cross, supra note , at 40-56.

10 Antonin Scalia and Bryan Garner, Reading Law: The Interpretation of Legal Texts (2012); Antonin
Scalia, A Matter of Interpretation: Federal Courts and the Law (1998).

11 Philip Frickey, William Eskridge, and Elizabeth Garrett, Legislation and Statutory Interpretation
(2" Edition 2006).

12 Daniel Rodriguez and Barry Weingast, The Positive Political Theory of Legislative History: New
Perspectives on the 1964 Civil Rights Act and Its Interpretation, 151 U. Pa. L. Rev. 1417 (2003).
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59)ZTy T7AF YA ML, WEOFFICBNTZOEES LIELIETET S
GRGIFEREH D HEINT 5 EDITE LY, Lo T, 77 AF ¥ U A M
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EERT S0
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LHIENTENE, COZEDRVERE L7259, ZOFOFEEIIN S 292292
HARMREZZDS, KM E RAF - A =25 =Ty 7 HBHE LW FELE
MO ZADOH L FHEIZOWTOWZED TR L T b, BigEURE, HLK[EHE
FIHFT O EZADFET, ZOZ AR EEMRES N8B L2200 E
DHPex STFR L 721 RAF—FHFIHRIZBNCTT T I T 1 v 7 LER
FHEERE L0 A —AF =TV 7, T7AF XY )AL ZHmEEEL. ZA
OFHEE, ZOEFHIOHTIEETY LM Tn S, WHEEOMTIRTHY . ¥ 7
TU—AZ7 = VOEETH Y. 1S OmLOTIHEITE VYT, #5085 2 BRI
Bbhbod, mEik. BLEAOOU LOHFOFT— =t M LR LERE
WL hholzZ EMALNE R oTce RAF =0 A =AY =TIy 7 HMOFHE

13 William Eskridge, Al About Words: Early Understandings of the “Judicial Power in Statutory
Interpretation, 1776-1806, 101 Colum. L. Rev. 190 (2001).

14 John Manning, Textualism and the Equity of the Statute, 101 Colum. L. Rev. 1 (2001).

15 Frickey, Eskridge and Garrett, supra note.

16  Daniel Farber, Do Theories of Statutory Interpretation Matter?,94 Nw. U. L. Rev. 1409 (2001).

17 Judge Posner has become somewhat less conservative since the time of the study, so the two
judges may be less similar in their views today.
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7 AF ) ALE, GREBHPICERMIC R > T, RIZT 7 AF v 1) A4
BEEMZE LT, HROMMISHEL G52 TndEEbHo72725 ) L, w8
G2 ol bbb o729, ENTLRB. £ OFHE. & ARETIR
DEHEILEL S TT 7 AF v ) ALiE, AEEFOERE2—H%% L T\,

M 7OV EE

BRERSEDOT 7 AF v VA NIRRT 7 AF %) A bOWE, ITHEREIZE
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EREREEIE FIEEOITERERE OFR BRI OBEIMES 5 Ll L7, £
O [HHIRH AT THATH D . ATBHEE2S, € oMEz 73l T6
R FHETEEL B, 2o, BT 2BKOHMNz &L 20 ThH
5% EREREEIE, EFES I WHOMNEEHET 28X H > 7208 Zh
SOFGOIIRT HIHEDO LNV TR, BSHI1EZ) Laerosz] L L7z,

18  Anita Krishnakumar, Statutory Interpretation in the Roberts Court's First Era: An Empirical and
Doctrinal Analysis 62 Hastings L.J. 221 (2001); Jane Schacter, The Confounding Common Law
Originalism in Recent Supreme Court Statutory Interpretation: Implications for The Legislative
History Debate and Beyond, 51 Stan. L. Rev. 1 (1998); Nicholas Zeppos, The Use of Authority in
Statutory Interpretation: An Empirical Analysis, 70 Tex. L. Rev. 1073 (1992).

19 467 U.S. 837 (1984). Chevron arose in a complicated regulatory setting that is described in detail
in Jody Freeman, The Story of Chevron: Environmental Law and Administrative Discretion, in
Richard Lazarus and Oliver Houck, ENVIRONMENTAL Law StToriEs (2005). Regarding the
complexities of implementing Chevron, see Kenneth A. Bamberger, Normative Canons in the Review
of Administrative Policymaking, 118 YALE L.J. 64 (2008).

20 467 U.S. at 865.

21 Id.
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THobHLEEZONDGEY, DLEORGTINHENEHFLTERLS, Yo7 vk
DML I — FHRTHIBE SN A%, I — FHRIIBEHEGRZ BRI 720 BILHEG
. OBICEHICHEENEZATA L)k o720 I — FHPLE, ¥ =70 V)
BH SN D EITROGETZ L b7z, [HEIBESDS, BRI % A3 2 BLH % i
SEY D L MERR A ATBRERIC— RIS RITE L. ZOHIMOBEE % K % 1T EHEE O ff
POHEROATEL L CHIE SN TV EHE] THoH%, I — FHIRT, GRERS
Bx. ATBHERI O 72 1@ O E L 7 Tl & A5, HLRIHIEME % 1T BA%R 5
ZHERERLTCORWEA, TBHREAS Y = 70 Y EHICb L DOnT, BEIN
BRI &g _72%, [TBURB O RRIE. ZORMEO 2 HiEY o> TEES
NS, FERRA I AR ER SR BIE IR ORI & M7 L CTIT - 720

I FHRRELRE, Y T7arF A MIEODER B,

ATy 70 ATBHEBEN RO H 2 WA A HIE T 2 HEREH LTV b5 b
LZORENRNo OHsfy. Y= 7u yFEHIEA SNV, L L,
FTBHEEIE W E 2 Z0HEMUER Z ICETA RO AP LEESNLY,
b LIEEDS Yes DY, A7 v 7 LI IdtED,

ATy 71 HIBEESGVEFNRE ) e b LEBKRTRWEA, ARERERII.

22 See Kevin M. Stack, Chevron is Dead, Love Live Chevron, 115 Colum. L. Rev.1867, 1876 (2015).

23 There is evidence that Congress views administrative agencies, not courts, as the main interpreters
of statutes and as its primary audience. See Abbe R. Gluck and Lisa Schultz Bressman, Statutory
Interpretation from the Inside: An Empirical Study of Congressional Drafting, Delegation, and the
Canons, 65 Stan. L. Rev. 901 (2013).

24 533 U.S. 218 (2001).

25 Id.at 226-27.

26 Id. at 231-32.

27 The Court ruled in United States v, Mead, 533 U.S. 218 (2001), that Chevron applies only when
the agency acts pursuant to authority to make rules with the force of law. Otherwise, the agency
receives the lower level of deference described in Skidmore v. Swift & Co., 323 U.S. 134, 140
(1940), based primarily on the agency's expertise and experience.
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B A EBBIEIIBVTIE, ZOMRIE— ISR SN TE Y, BISHE
T50, TORIZEILO2DOH L0 Ltk v,

Yx7ua HEOMEIN R EAIE T 0 R~ —HISITH D FIL. B
DOHNZ F72H3% RAFROMBE LR ) KAEGEO TREBA] BELEEL Tw»
%o b LETOMND, HIMORGEIEEZ WS 2VE, [REEAN] BE,
JE L ORNCHEE & BT 5 %5 % Bb¥ 5, EPA ZVETE L 72X, BEDIM
T O KRB GER LABERRERE 725 LTWEE., £k )i
BEONTHHEOHIHAE ) B TE2TH L, ORI T, EPA 1L, HEOM
LMoot EEZ Y S ELBAEHFL L9 & L% HEEELoLFEL,
JF DM TRAREIAE 2 T 72§ 72D B 720 O OHRL N % ] _E ORI
RKOTWz, a0 v B 7RI K EFREFREH AT L. BPA I, TR LM
OPFEE 2T 2 ZRTE, HROHIEEMITEZEETE 2w, LB L7225

ARERERDOF 2 AN—= T PEOLEEFRIE, EPA DR T 70— F % 3 Ff
U720 [1E ) NEHIEEIZ—EOIRE DAL BN DTH D5 5. EPADHIWNL, [&

28  See Cass R. Sunstein, Chevron Step Zero, 92 Va. L. Rev. 187 (2006) (arguing that Chevron should
be applied more broadly than it was even before Mead, to allow decisions to be made by institutions
more expert and more politically accountable than the courts). Note that Chevron deference applies
even when the question is the agency’s jurisdiction rather than the substance of its decision. See City
of Arlington, Tex. v. FCC, 133 S.Ct. 1863 (2013).

29  See, e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000) (striking down at step
one the FDA's assertion of regulatory authority over tobacco products as “drug delivery devices”
within the meaning of the Food, Drug and Cosmetic Act).

30 See INS v. Aguirre—Aguirre, 526 U.S. 415 (1999) (overruling the court of appeals for not accepting,
at step two, the United States Board of Immigration Appeals’ definition of “serious nonpolitical
crime”).

31 134 S. Ct. 1584.

32 Id atl7.

33 EME Homer City Generation L.P. v. EPA. 696 F.3d 7, 20-22 (D.C. Cir. 2012).
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34 EME Homer, 134 S. Ct. at 1607.

35 Id

36 551 U.S. 644 (2007).

37 Id. at 666.

38  Id. The Court explained:
Surely, there must be some limits on the statute’s application to nondiscretionary actions: the
ESA surely does not require the Treasury Department to condition income tax refunds on a
showing that the recipient will not use the money for activities harmful to endangered species!
1d. Of course, EPA’s decision to approve a state’s permitting program was not “non-discretionary”
in the same sense, and the Court’s failure to consider this difference more fully can be
reasonably criticized.

39  Id. at 666-668.
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40 For instance, earlier scholars said that “Justice Scalia has consistently argued for the broadest
possible conception of the scope of the Chevron doctrine.” Thomas W. Merrill and Kristin E.
Hickman, Chevron's Domain, 89 Geo. L.J. 833, 859 (2001).

41  See Stack, supra note , at 894-899.

42 Michigan v. EPA, 135 S. Ct. at 2705, 2707 (2015).
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43 135 S. Ct. at 2712. Justice Thomas seems to have overlooked the fact that Article II invests the
President with the executive power, and that power may also include some responsibility for
interpreting the laws that the President is charged with implementing.

44 1d. at 2714.

45 Perez v. Mortgage Bankers Ass'n, 135 S. Ct. 1199, 1212 (2015) (Scalia, J., dissenting).

46 Id.

47 Notably, an empirical study has shown that Scalia and Thomas were always much more likely to
defer to conservative agency decisions than to liberal ones. See Cross, supra note, at 178. It may also
be relevant that their growing skepticism about Chevron took place during a period of aggressive use
of regulatory powers by President Obama.
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B SANDEHEIEZOL I [HDOT] BEXTE, ik, v = 7o ViGE%E
T 5 2 00 EDOEOFIEE Tk 72,

HIEED 2 o0Mid, BEWESIZIZER-ELZV, E560% b - &b HRIZHDIL,
U FENDOERT 5 & 2 EIFEDNR V. ZONMZZERIT, B HEZ & B AR
FEEX ZOY I a vOROEHTHENLT—HT L L1245, LT, £ L7
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48 133'S. Ct. 2480 (2015).
49 1d. at 2494
50 134S.Ct. 2191 (2014).
51 Id. at 2203.
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52 Id. at 2214. Chief Justice Roberts found Home Builders distinguishable:

National Assn. of Home Builders v. Defenders of Wildlife is not to the contrary. There the Court
confronted two different statutes, enacted to address different problems, that presented
“seemingly categorical—and, at first glance, irreconcilable—legislative commands.” We
deferred to an agency’s reasonable interpretation, which “harmonize[d] the statutes,” in large
part because of our strong presumption that one statute does not impliedly repeal another. Home
Builders did not address the consequences of a single statutory provision that appears to give
divergent commands.

1d. n.1. Alito agreed with Roberts and Scalia. See Id. at 2216 (Alito, J., dissenting).

53 135 S. Ct. 2699 (2015).

54 Mich. v. EPA, 135 S. Ct. at 2705, 2707.

55 Id. at 2709-10.

56 Justice Scalia wrote the majority opinion. The four dissenters, led by Justice Kagan, contended that
EPA had made adequate provision for cost considerations at later points of the regulatory process.
Mich. v. EPA, 135 S. Ct. at 2717-19 (2015) (Kagan, J., dissenting). Justice Thomas wrote a separate
concurrence to reiterate his argument for overruling Chevron, although he also agreed that the
interpretation was unreasonable. Id. at 2712-14 (2015) (Thomas, J., concurring).

57 Id. at 2707.
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