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R econsideration on Theories about Legal Bases of Student-School:
Their Significance and Problems

Atsuyoshi Hirata

This pa per discusses the legal relation between students and public schools. Interpretation of the legal
relation ca&ry be grouped into four theories. First is the theory that explains relation as special privilege in
which scheals have absolute power over students. Second is theory that interprets it as the peculiar relation
in the scho ol as a small society (bubunshakai) that has autonomous norm. The other two are theories that
regard it as contract relation. About the latter two theories, this paper tries to make clear significance and
the probler to be studied.

One of the theories as contract is advocated by Susumu Itou. In his theory, the legal relation is regard
as contract relation in the school as a small society. A school has autonomous norm, but in his theory the
judical intexvention is accepted if some conflict arise in a schoel. The other was proposed by Masashi
Kaneko arnd has been developed by Sususmu Nakano.

The sigrnificance of both theories are that they denied the schools’ absolute autonomy over student and
approval juidicial intervention in school conflicts. Therefore it was confirmed that students have equal legal
status withh the school.

On the other hand, the problems to be studied are as follows;

{1) The b oth thegries allow the teachers’ absolute power for students. But unlimited autonomy has risk of
infringemenit on student's right. Studies on the Hmits and degree of teacher’s autonomy are needed.

{2} Abowat the assumption that schools are managed as self-governing bodies, we should reconsider of its
appropriateness, because the school autonotny has not been legislated in Japan.

{3) The customary laws in school are regarded very important on both theories. The existence of the laws
has been recognized well. They have two functions, expected and unexpected effects, but argument about the
unexpectecl ones is not sufficient in these theories. So there is possibility that teachers’ complete power may
expand arndl it may reduce student’s right,



